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VACANCY—UNOCCUPANCY 
By Fred. S. Knight 


In Jelin v. Home Insurance Co., 72 Federal (2d) 326; 84 Insurance 
Law Journal 341, recovery under a fire insurance policy was denied despite 
the assured’s contention that as the premises-had not been unoccupied 
for a period not exceeding eight consecutive months preceding the fire 
as permitted by the rider attached to the policy he was entitled to recover 
despite the fact that the house had been vacant for more than the period 
of sixty days allowed by the rider. 

On December 23, 1930, plaintiff Max J. Jelin became the owner of 
a fifteen room property, located in Middlesex county, N. J. The defend- 
ant insurance company consented that the policy written by it on the 
property be assigned by the former owner to the plaintiff. The policy 
contained a provision that unless otherwise provided by agreement 
endorsed thereon or added thereto, the policy should be void if a building 
therein described, whether intended for occupancy by owner or tenant, 
be or become vacant or unoccupied and so remain for ten days. This 
provision was modified by an endorsement or rider which provided that 
permission was thereby granted for mechanics to be employed for addi- 
tions, alterations, and repairs without limit of time and the insurance 
to extend thereto; to keep and use not exceeding one quart of benzine, 
naptha or other volatile substance for domestic purpose in each house- 
keeping apartment; to use steam, hot water, coal stoves, hot air furnaces 
and/or grates for heating; “to remain vdcant during any changes of 
tenants, or while awaiting a tenant, not exceeding sixty consecutive days 
at any one time and unoccupied for not exceeding eight consecutive 
months in any one year and for other insurance without notice until 
required.” At the time plaintiff purchased the property there was no 
tenant on the premises nor had there been one in possession for several 
weeks. The property was held by the plaintiff for sale rather than rental 
so that from December, 1930 to June, 1931 neither he nor a tenant was 
in possession. The house was empty except for some matting, an old 
brass bed, an old straw mattress and a broken chair which were in a 
room on the third floor. The property was destroyed by fire on June 23, 
1931. Liability being denied suit was brought to recover on the policy. 

In affirming the judgment of the District Court in favor of the 





defendant insurance company, the Circuit Court of Appeals, Third 
Circuit, stated that the terms “vacant” and “unoccupied” were not synony- 
mous and that the word “unoccupied” meant lacking of habitual presence 
of human beings while the term “vacant” meant empty. The court also 
held that the rider enlarged the rights of the insured by permitting 
enumerated exceptions, which, but for the benefit of the rider would have 
made the policy void and that the exceeding of any one of the privileges 
enumerated as exceptions would be sufficient to void the policy. As the 
plaintiff had admittedly permitted the premises to remain vacant for 
more than the sixty days allowed in the rider the court was not in error 
in directing a verdict for the defendant insurance company. 


MASSACHUSETTS MUTUAL LIFE REPORT 
SHOWS STRENGTH 


Substantial gains in both assets and surplus in 1934 are indicated 
in the eighty-third annual statement of the Massachusetts Mutual Life 
of Springfield. In the face of prevailing economic conditions, the com- 
pany was able to increase its assets from $469,015,212 to $498,389,360 
during 1934, and to increase its free surplus by $2,007,800 to $17,677,808. 

The Massachusetts Mutual is in an excellent liquid position, with 
cash in office and banks totaling $20,673,747, and holdings of nearly 
$17,000,000 in Government bonds. Total contingency funds now aggre- 
gate $22,259,411, of which $4,581,603 is a special wamaeee interest 
reserve to provide for interest on mortgage loans. 

President William H. Sargeant, in his annual report, announces that 
the company will continue its present scale of dividends under life insur- 
ance contracts, which will mean a slightly lower cost of insurance to 
policyholders. 

During 1934 the field forces sold 33,181 new policies, providing 
insurance protection with a capital value of $127,057,755. The sum of 
$10,851,000 was received on account of the purchase of annuity policies, 
as compared with $7,209,000 in 1933. 

The total insurance in force at the close of 1934 amounted to $1,888,- 
626,846, providing insurance protection under 489,353 policies. In addi- 
tion to these life insurance policies, the company has 4,639 annuitants 
receiving annual payments aggregating $1,831,000 and_ 20,112 contracts 
providing for future monthly incomes in excess of $867,000. 

The Massachusetts Mutual Life made total payments to policyholders 
and beneficiaries in 1934 aggregating $53,840,424, of which $17,220,113 
was in death claims. Dividends to policyholders amounted to $11,400,174. 

Other points of interest in the 1934 annual report: Expenses for 
the year (including real estate expense) 13.2% of premiums, interest and 
rents; average annual yield on $17,067,403 invested during year in Gov- 
ernment bonds, 2.43%, and on $27,199,194 in other bonds, 4.1%; average 
annual yield on total invested assets, 4.39% gross, and 3.82% net. 
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LIFE 


WALDO FERTILIZER CO. v. a LIFE INS. CO. OF NEW YORK. 
No. 9752. 
Circuit Court of Appeals, Eighth Circuit. June ‘21, 1934. 
72 Federal Reporter (2d) 203. 
1. INSURANCE. 


Whether insured, found in garage with closed doors seated in automobile with 
engine running, was killed by independent, external, and accidental means, within 
double indemnity provision of accident policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

Insured’s request that beneficiary aid in procuring consent of widow of 
insured to autopsy, made over four months after beneficiary furnished proofs of 
insured’s death, held not demand on beneficiary for autopsy within provision for- 
feiting accident policy for refusal of demand for autopsy made within reasonable 
time. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

3. INSURANCE. 

Whether insurer’s request that beneficiary of accident policy aid in procuring 
consent of widow of insured to autopsy, made over four months after beneficiary 
furnished proof of insured’s death, was demand upon beneficiary for autopsy made 
within reasonable time so as to forfeit policy for refusal of demand, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from the District Court of the United States for the Western District 
of Arkansas; John E. Martineau, Judge. 

Suit by the Waldo Fertilizer Company against the Mutual Life Insurance 
Company of New York. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

C. E. Wright and C. W. McKay, both of El Dorado, Ark. (N. C. Marsh and 
W. D. McKay, both of El Dorado, Ark., on the brief), for appellant. 

A. F. House, of Little Rock, Ark. (Frederick L. Allen, of New York City, 
W. E. Patterson, of El Dorado, Ark., and Rose, Hemingway, Cantrell & Lough- 
borough, of Little Rock, Ark., on the brief), for appellee. 

Before Stone and Sanborn, Circuit Judges, and Wyman, District Judge. 

WyMan, District Judge. 

This is an appeal from a judgment of the District Court of the United States 
for the Western District of Arkansas. For convenience the parties will be 
referred to as plaintiff and defendant as they were designated in the court below. 

The suit was instituted in the circuit court of Columbia county, Ark., by Waldo 
Fertilizer Company, as plaintiff, against the Mutual Life Insurance Company of 
New York, as defendant, to recover under the so-called “Double Indemnity” clause 
of a certain life insurance policy issued by the defendant company upon the life 
of one Louis D. Kemmerer, in the sum of $10,000 payable to the plaintiff company 
as beneficiary, which policy provided for the payment of double the face of the 
policy in event of death as a result of accident. Upon petition of the defendant 
the case was removed to the District Court of the United States for the Western 
District of Arkansas, where defendant answered, denying that insured’s death was 
caused by accidental means, and alleging that death was the direct or indirect 
result of disease and denying liability upon the further ground that the defend- 
ant’s request for authority to make an autopsy upon the body of insured, made 
within a reasonable time, had been refused, contrary to the provisions of the 
contract of insurance. The issues that presented were tried to a jury, and at the 
close of the evidence the court, on motion of the defendant, directed the jury to 
return a verdict in favor of defendant, and from the judgment thereafter entered 
plaintiff appeals. 

There appears to be little or no dispute as to the material facts which, briefly 
stated, are as follows: Louis D. Kemmerer was, in his lifetime, president of the 
plaintiff company, and in the month of December, 1926, the defendant. insurance 
company issued two policies of insurance upon his life, policy No. 3727250, in the 
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sum of $5,000, payable to Ora W. Kemmerer, wife of the insured, and policy No. 
3727251, in the sum of $10,000, payable to the plaintiff company as beneficiary, 
Aside from the amount of insurance and the beneficiary named, the policies were 
identical and each contained provisions for the payment of double indemnity 
“upon receipt of due proof that insured died as a direct result of bodily injury 
effected solely from external, violent and accidental means, independently and 
exclusively of ali other causes, and of which, except in cases of drowning or 
asphyxiation, there is evidence by visible contusion or wound on the exterior of 
the body.” 

Each of said policies also contained the following provision: 

“The company shall have the right and opportunity to examine the body and 
to make an autopsy unless prohibited by law.” 

On the morning of May 29, 1930, and while the policies above referred to 
were in full force and effect, the insured was found unconscious, if not dead, 
seated in his automobile, which was in the garage; the engine of the automobile 
was in operation and the garage doors were closed, with the exception of one 
which was partially open; insured’s head was thrown back and his face was red 
and his appearance was life-like; the garage was warm inside and was filled with 
a blue smoke. A physician arrived within a few minutes after insured was dis- 
covered and efforts were made to resuscitate him by means of artificial respiration, 
but without avail, and shortly thereafter the body was embalmed and buried. 


On June 4, 1930, the plaintiff, as beneficiary under policy No. 3727251, for- 
warded to the managing agent of the defendant company at Little Rock, Ark., the 
customary proof of death, claiming $20,000 as double indemnity under said policy. 
The cause of death asserted by plaintiff in said proof of death was “carbon mon- 
oxide poisoning” and in the physician’s certificate attached to the proof of death, 
“asphyxiation, carbon monoxide gas.” By letter dated June 6, 1930, the managing 
agent of the defendant, at Little Rock, Ark., acknowledged receipt of the proof 
of death and informed the plaintiff that the same had been referred to the home 
office of the defendant company. On June 5, 1930, a similar proof of death was 
set to the defendant’s managing agent at Little Rock, Ark, by Ora W. Kem- 
merer, beneficiary under policy No. 3727250, and on June 7, 1930, a similar letter 
of acknowledgment was by the said managing agent sent to Ora W. Kemmerer. 
Thereafter, on June 16, 1930, the defendant forwarded to the plaintiff a draft 
covering the face of the policy with a letter containing the following statements: 
“This policy contains a provision for Double Indemnity in event of accidental 
death. Under certain circumstances, following our usual practice not to delay 
settlement of the face of the policy, we are enclosing a check which may be 
accepted by the beneficiary without prejudice to the rights of either the beneficiary 
or the Company. In the meantime, claim under the Double Indemnity provision 
will be given attention.” 

By letter dated July 11, 1930, and addressed to Ora W. Kemmerer, the defend- 
ant requested authority to make an autopsy upon the body of the insured under 
the provisions of policy No. 3727250. Ora W. Kemmerer never replied to the 
defendant’s letter, and on September 26, 1930, a second letter was forwarded to 
her by defendant requesting authority to make an autopsy and on October 6, 1930, 
Ora W. Kemmerer refused to permit an autopsy for the reason: “That I consider 
your request at this late date unreasonable.” Between July 11 and September 26, 
1930, the managing agent of the defendant at Little Rock, Ark., talked to Mr. 
Davis, of the Waldo Fertilizer Company, to the effect that the defendant had 
requested Mrs. Kemmerer for authority to make an autopsy, and on October 3, 
1930, the question of the autopsy was again discussed between the managing agent 
of the defendant company and Mr. Davis, an officer of the plaintiff company, and 
on October 15, 1930, the managing agent of the defendant company, in company 
with Mr. Davis, of the plaintiff company, called to see Mrs. Kemmerer about the 
autopsy, and Mr. Davis did all in his power to secure authority to make the 
autopsy. : 

The several assignments of error are predicated upon the action of the trial 
court in directing the verdict in favor of the defendant. Appellant contends, first, 
that the evidence is sufficient to sustain a judgment in its favor, and, second, that 
it does not appear as a matter of law that the request for an autopsy was made 
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within a reasonable time, and that, therefore, the question as to the reasonableness 
of the request was a question of fact which should have been submitted to the 
ury. 
' [1] If there is sufficient evidence in the record to sustain a judgment for 
plaintiff, then, clearly, the case should have been submitted to the jury unless, 
under the facts in the case, the defendant was relieved from liability as a matter 
of law because its request for an autopsy, made under the terms of the policy, 
was not granted. An examination of the record discloses ample evidence tending 
to prove that insured met his death by independent, external and accidental 
means, to require the submission of the question to the jury. The question, then, 
upon which the case must turn is whether or not the trial court erred in deciding 
as a matter of law, under the facts in the case, that the request for an autopsy 
was reasonable and seasonably made. 

[2, 3] While it is true the record shows that a request was made upon Ora 
W. Kemmerer for authority to make an autopsy under policy No. 3727250, there 
is nothing in the record tending to show that any request or demand for authority 
to make an autopsy was ever made upon the plaintiff company or any of its 
officers. The evidence shows that on or about October 15, 1930, Mr. Davis, an 
oficer of the plaintiff company, was requested by the defendant to assist in secur- 
ing the consent of Mrs. Kemmerer to the autopsy, and the testimony further 
shows that the plaintiff company did all that it was requested to do in connection 
with securing Mrs. Kemmerer’s consent to the autopsy. In our opinion, as stated 
above, the evidence does not show that any demand for an autopsy was ever made 
upon the plaintiff; but even if the record showing in this regard could be deemed 
or construed to be a request or demand for an autopsy, certainly the question as 
to its sufficiency and seasonableness should have been submitted to the jury. General 
Accident, Fire & Life Assur. Corp. v. Savage (C. C. A.) 35 F.(2d) 587; Standard 
Accident Ins. Co. v. Rossi (C. C. A.) 35 F.(2d) 667; Maryland Casualty Co. v. 
Harris (C. C. A.) 60 F.(2d) 810. 

The judgment of the District Court is reversed, and the case remanded for a 
new trial. 


TSCHUDI v. METROPOLITAN LIFE INS. CO. No. 9827. 
Circuit Court of Appeals, Eighth Circuit. July 18, 1934. 


72 Federal Reporter (2d) ; 
2. INSURANCE. 

To recover doubie indemnity under life policies for insured’s accidental death, 
plaintiff must show that death was due to external violence and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. ; 

Death due to monoxide gas is by “external violence” within provision of life 
policy for double indemnity in case of accidental death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. INSURANCE. i 

Plaintiff in action for double indemnity under life policies for insured’s acci- 
dental death, shown to have been due to external violence by inhaling monoxide 
gas, was bound to show that it was not intentionally and purposely inhaled. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

5. INSURANCE. 

Proof of insured’s death from inhaling monoxide gas shifted burden to 
defendant, alleging insured’s suicide in action for double indemnity under life 
policies for accidental death, to show that insured intentionally and purposely 
inhaled gas; legal presumption being that inhaling thereof was accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

6. INSURANCE. ; 

Proof of insured’s death from inhaling monoxide gas was sufficient to take 
plaintiff's case to jury in action for double indemnity under life policies for acci- 
dental death, unless facts surrounding death proved conclusively that he committed 
suicide as defendant alleged. , 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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7. INSURANCE. 

Whether insured, whose death was caused by inhaling monoxide gas, com- 
mitted suicide, held for jury under evidence, in action for double indemnity under 
life policies for accidental death. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Gardner, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Northern 
District of Iowa; Geo. C. Scott, Judge. 

Action by Estelle E. Tschudi against the Metropolitan Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Carl H. Lambach, of Davenport, Iowa (Kenline, Roedell, Hoffman & Tierney, 
of Dubuque, Iewa, on the brief), for appeilant. 

W. A. Smith, of Dubuque, Iowa (F. A. O’Connor, of Dubuque, Iowa, on the 
brief), for appellee. 

Before Gardner and Woodrough, Circuit Judges, and Martineau, District 
Judge. 

MaArRTINEAU, District Judge. 

Appellant, Estelle E. Tschudi, as beneficiary, brought suit on two policies of 
insurance issued by appellee upon the life of her husband, Robert Tschudi. She 
sues to recover upon the usual double indemnity portion of said policies for the 
accidental death of the insured on or about the 27th day of August, 1932. At the 
conclusion of the testimony the learned trial judge directed a verdict in favor of 
the defendant, and from this action of the court the plaintiff appeals. 

Appellee concedes that the policies were in full force and effect and paid their 
face, but denied double indemnity liability on the ground that the insured had 
committed suicide. 

There is no substantial dispute as to the facts surrounding the death of the 
insured. At the time of his death he was forty-five years of age, a married man 
living with his family, consisting of a wife and two daughters, one aged eighteen 
and the other fifteen years. He had a $9,000 stock interest in 2 clothing store, by 
which he was employed. His stock was not entirely paid for, but was held in 
escrow while he was paying it out. He had been married to his wife for nineteen 
years, and during that time had been constantly employed, furnishing his family 
a good living. He and his family were happy and contented. His health was good, 
except for a slight hernia, which did not seem to trouble him much. He had an 
unusually happy disposition, and on the evening prior to his death was his usual 
self, jollying with his friends, and having a good time. His business and home 
were in Dubuque, Iowa. Between 5:30 and 6 o’clock in the evening of August 26, 
1932, the day prior to his death, he met an old friend and went with him to East 
Dubuque in a rented Ford for the purpose of collecting bills for his store. On the 
way they stopped at a soft drink parlor. He then talked to some people about their 
bilis, and later had supper with three friends at Lyon’s Place; the supper con- 
sisting of fish, tomatoes, and beer. Here they remained until 7:30. He ate heartily, 
and was in a good humor. They then returned to Dubuque, to a soft drink parlor, 
where he again drank beer and ate cheese sandwiches. He left this place shortly 
after 7:30, and returned again at 9:30, where he played cards and entertained 
people with card tricks; drinking beer and eating cheese sandwiches. He remained 
there until about 12 o’clock midnight, when he asked a friend, with whom he 
started out early in the evening, to call a cab, saying that he would see the circus 
load. Instead of going to see the circus, after riding a few blocks they went to 
another beer plant, where he drank beer and remained until shortly after 1 o’clock. 
He was then picked up by the taxi driver who had been driving him earlier in 
the evening, and was driven to Twenty-Fifth and Central avenue in the city of 
Dubuque, where he alighted from the car, as he had done many times before; 
his home being two doors north of this place. This was the last seen of the 
deceased alive. The next morning between 10:30 and 11 he was found dead in his 
garage. 
~ He, his wife and their family occupied the upstairs or second story of the 
house located at 2512 Central avenue, and his mother-in-law and a daughter 
occupied the downstairs. The garage was a long frame building lying to the east 
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of the dwelling. The dwelling and the garage extended from Central avenue on 
the west to White street on the east, a distance of over 200 feet. These parallel 
streets ran north and south, being connected by Twenty-Fifth street, running east 
and west. A drug store is on the northeast corner of the intersection of Central 
avenue and Twenty-Fifth street, and the deceased’s home was in the second story 
of the building next north of this drug store. There is no alley in the block. The 
garage had five separately partitioned individual garages, extending east and west; 
the Tschudi garage being the center one, where his body was found, there being 
two other compartments to the east of it towards White street and two to the 
west towards the dwelling. This garage is about 60 feet north of Twenty-Fifth 
street, with no obstructions between. The doors of the various individual garages 
open to the south. A sidewalk extends along the north side of Twenty-Fifth street, 
on the south side of the drug store. There is also a sidewalk east of the garages 
on White street. The individual garage on the west end of the row is about 40 
feet from the house. The Tschudi garage was practically air-tight, with no win- 
dows, except those in the doors. The doors dragged on the cement, and at the 
time the deceased’s body was found the east door was open three or four inches. 
The garage was walled clear to the top with secondhand lumber. The doors were 
close fitting, and the windows were in perfect condition. The individual garage 
was 13 feet wide by 17 feet long. Plaintiff and her daughter went riding the even- 
ing before the accident, returning about 9:30, leaving the car in the yard, as she 
often did. The deceased had informed his wife that he would not be home that 
evening. She remained up until about 12:30 waiting for the elder daughter to 
return, sitting a part of the time on the screened porch to the rear of her flat. 
At the time she retired the car was still standing in the yard. Her husband would 
frequently drive it in the garage when he came home late. The next morning when 
she awoke she discovered that her husband had not returned. She then had her 
daughter call the store. He was not there and she called him again in about an 
hour. Not finding him at about 11 o’clock she started to get her car to look for 
him. Upon entering the garage she discovered the body of her husband. 

The car was slightly to the left of the center of the garage. There was about 
a foot space between the rear bumper and the doors. The deceased was found 
upon a cushion taken from the rear seat of the car, and placed upon the floor 
along the east side of the car, and near the rear right wheel. The cushion was 
about three inches from the east wall of the garage and a foot or a foot and a 
half from the car. The deceased was lying on his back with his face to the right 
or east, with his left leg slightly raised. The top of his head was slightly forward 
of the hub of the right rear wheel. His hat was on the front seat, his coat was 
either on the front seat or over the back of it, and his wrist watch was either 
strapped or buckled around the steering wheel. The ignition switch was on, and 
the gasoline tank was empty. There was but little gas in the tank when the plain- 
tiff returned from her ride the evening before. The night was a warm summer 
night. 

It is conceded that the insured died from monoxide poisoning. The garage 
doors opened to the south, and there was an unobstructed view on the part of 
neighbors living on the south side of Twenty-Fifth street, and passersby along 
the street, into the garage when the doors were open. 


There is no evidence showing any motive for self-destruction. The trial court 
was of the opinion that these facts showed conclusively that the deceased had 
committed suicide, and that reasonable minds could not reach a different conclusion. 


[2-5] Before she can recover she must first show that deceased’s death was 
due to external violence, and, secondly, that it was due to accidental means. The 
proot concededly shows that death was caused by monoxide gas. Death due to 
monoxide gas is by external violence. Metropolitan Life Insurance Co. v. Broyer 
(C. C. A.) 20 F.(2d) 818; New York Life Insurance Company v. Brown (C. C. 
A.) 39 F.(2d) 376. It being shown that death was due to external violence by 
inhaling monoxide gas, it then devolved upon plaintiff to show that the gas was 
not intentionally and purposely inhaled by the deceased. That burden is met by 
proof of death by inhaling monoxide gas, for the applicable presumption of law 
is that the inhaling of the gas was accidental, and death was due to accidental 
meatus. This shifted the burden to the defendant to show that the gas was inten- 
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tionally and purposely inhaled. Travelers’ Insurance Company v. McConkey, 127 
U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308; Metropolitan Life Insurance Company vy. 
Broyer, supra; New York Life Insurance Company v. Ross (C. C. A.) 30 F.(2d) 
86. 

[6] Plaintiff was entitled to have her case go to the jury, unless the facts 
surrounding the death of the deceased are such as to prove conclusively that he 
committed suicide. 

[7] There is no direct testimony that he intentionally left his car running. 
There are many facts proved which, in our opinion, lead to the conclusion that 
he did not commit suicide. There is an entire absence of any motive for self- 
destruction. From 5:30 on the evening prior to his death up to 1:30 when he was 
last seen, he was in a good humor and was having a good time. While it is pos- 
sible that the deceased committed suicide, it seems unreasonable that he would 
without a motive do so. His decision to sleep in his garage rather than disturb 
his wife and family at an unusually late hour, after having drunk beer freely to 
such an extent as to disclose this to his wife, was one that a reasonable man 
might have made. There are but few men who will, if they can avoid it, appear 
before their wives in an intoxicated condition, especially if they are not accustomed 
to doing so. To prevent such an exposure they will even do things more discom- 
forting than sleeping on a garage floor on a car cushion. Common and general 
observation confirm the truth of this statement. The closing of the garage doors 
could have been to conceal himself from the view of the passersby. 

Those who testify as to Tschudi’s condition just prior to his return home say 
that he appeared to be sober. Where the evidence shows that a man has been 
repeatedly drinking beer, perhaps home-brew, from 5:30 in the afternoon to 1:30 
at night, common experience compels us to the conclusion that he could not have 
been duly sober, although he may not have appeared to a casual observer to be 
drunk. Under the state of facts disclosed in this record, a jury may reasonably 
reach the conclusion that he drove his car into the garage, decided to sleep there 
for awhile, and unintentionally left the car running. The question of whether the 
deceased committed suicide or not should have been left to the jury. 

The case is reversed and remanded. 


MINNESOTA MUT. LIFE INS. CO. v. COST. No. 966. 
Circuit Court of Appeals, Tenth Circuit. July 27, 1934. 


72 Federal Reporter (2d) 519. 
1. INSURANCE. 
Under policy provisions respecting premium payments, in absence of reserve 
values, life insurance coverage stopped when premiums ceased. 
Policy in question provided that it was based on and issued in con- 
sideration of annual premium paid in advance and of further payment of 
a like sum on or before each anniversary of date of policy until maturity 
of policy or death of insured, but that premiums might be paid in install- 
ments. Policy also provided that payment of premiums should not maintain 
policy in force beyond date when next premium or installment thereof was 
payable, and provided for grace of one month for payment of every pre- 
mium after first. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 
2. INSURANCE. 


Rule that ambiguity in insurance contract will be resolved in favor of insured 


is inapplicable where contract is unambiguous and strained construction will not 
be resorted to to raise ambiguity. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 


General law is that year’s insurance cannot be purchased by paying premium 
for three months. 


‘For other cases, see Insurance, Dec. Dig. § 183.) 
5. INSURANCE. 


Statutory notice of forfeiture of life policy for nonpayment of premiums was 
sufficient without another notice of lapse after grace period expired, though 
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notice given only advised insured of “intention” to forfeit or cancel (Rev. St. 
Kan. Supp. 1931, 40—410, 40—411). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
6. INSURANCE. 


In construing statute respecting notice of forfeiture of life policy, no rule of 
censtruction can permit use of word “forfeiture” as synonymous with “lapse” in 
one section and deny that use in companion section (Rev. St. Kan. Supp. 1931, 
40—410, 40—411). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

7. INSURANCE. 


Notice of lapse of life policy sent insured after default and after his death, 
coupled with importunity to avail himself of contractual privilege of reinstatement, 
cannot be construed as acknowledgment that statute required second notice to 
insured after lapse of policy (Rev. St. Kan. Supp. 1931, 40—410, 40—411). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

8. INSURANCE. 

In action on life policy, insurer held entitled to judgment under showing that 
policy lapsed before death of insured, that statutory notice was given, and that 
no reserve values had accrued (Rev. St. Kan. Supp. 1931, 40—410, 40—411). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the District Court of the United States for the District of 
Kansas; Richard J. Hopkins, Judge. 

Action by Louie O. Cost against the Minnesota Mutual Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

Henry I. Eager, of Kansas City, Mo., and Benjamin F. Hegler, of Wichita, 
Kan. (William C. Michaels and Meservey. Michaels, Klackmar, Newkirk & Fager, 
all of Kansas City, Mo., and Doherty, Rumble, Bunn & Butler, of St. Paul, Minn., 
on the brief), for appellant. 

D. C. Martindell and C. M. Williams, both of Hutchinson, Kan. (W. D. P. 
Carey, of Hutchinson, Kan., on the brief), for appellee. 

Before Phillips, McDermott, and Bratton, Circuit Judges. 

McDermott, Circuit Judge. 

Appellee recovered a judgment upon a life insurance policy which had lapsed 
for nonpayment of premiums before the insured’s death, and upon which no 
reserve values had accrued. While a notice in conformity with section 40—411, 
R. S. Kan. 1931 Supp., was given less than thirty days before the premium was 
payable without grace, appellee successfully contended below, and renews the 
contention here, that the notice was ineffective because (1) the policy contained 
no provision for cancellation or forfeiture at the end of the grace period, and 
heuce notice could not be given until the grace period expired, and (2) that the 
statute by implication requires a further notice, after the grace period has expired, 
that the policy had lapsed. A third contention is made by letter, after submission 
to this court, to the effect that the payment of a quarterly premium keeps the 
insurance alive for a year. 

[1] There is an agreed statement of the pertinent facts. The policy provides 
that it is based upon, and issued in consideration of, an annual premium paid in 
advance “and of the further payment of a like sum on or before each anniversary 
of the date hereof during the lifetime of the insured or until the prior maturity of 
the policy as an endowment; but premiums may be paid in instalments at the 
company’s adopted rates for fractional premiums as stated in the margin hereof.” 

Under the heading “Premiums” the contract provides: 

“Except as herein expressly provided, the payment of any premium or instal- 
ment thereof shall not maintain the policy in force beyond the date when the next 
Premium or instalment thereof is payable. 

“A grace of one month (not less than thirty days) and without interest 
therefor, will be allowed for the payment of every premium after the first, during 
which time the insurance shall continue in force. If death occurs during the period 


of faa the overdue premium will be deducted from the amount payable here- 
under.” 
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There are other provisions to which reference might be made, but these are 
sufficient to put beyond the pale of argument the conclusion that, save for reserve 
values not present here, the insurance coverage stops when the premiums cease, 
The institution of life insurance is founded upon the principle that the risk is 
carried in consideration of premiums paid. The Supreme Court of Kansas has 
said that “insurance companies can only survive by the prompt payment of pre- 
miums,” Wolford, Administratrix v. Nat. Life Insurance Co., 114 Kan. 411, 414, 
219 P. 263, 264, 32 A. L. R. 1248; the Supreme Court of the United States has 
said “promptness of payment [of premiums] is essential in the business of life 
insurance,” New York Life Ins. Co. v. Statham, 93 U. S. 24, 30, 23 L. Ed. 789. 
To the same effect, see Mutual Life Insurance Co. v. Hill, 193 U. S. 551, 559, 24 
S. Ct. 538, 48 L. Ed. 788; Bach v. Western States Life Ins. Co. (C. C. A. 10) 
51 F.(2d) 191; Jackson v. Mutual Life Ins. Co. (C. C. A. 8) 186 F. 447. From 
the four corners of the contract here involved, the intention of the parties is 
clearly discernible: For the first premium paid, the company insured Cost’s life 
for one year, and gave him an irrevocable option to continue that insurance from 
year to year, or from quarter to quarter, upon payment of the stipulated pre- 
mium. Cost was not obligated to pay renewal premiums; if he did not, no agree- 
ment was canceled and no right forfeited; his option expired by his nonaccept- 
ance. When he failed to pay a premium due, his insurance automatically lapsed 
or expired, and, save for the statute to be hereinafter considered, no affirmative 
action on the part of the company was necessary. Iowa Life Ins. Co. v. Lewis, 
187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204; Wolford, Administratrix v. Insurance 
Co., 114 Kan. 411, 219 P. 263, 32 A. L. R. 1248; Lightner v. Insurance Co., 97 
Kan. 97, 101, 154 P. 227 ; Lincoln Nat. Life Ins. Co. v. Hammer (C. C. A. 8) 41 
F.(2d)12, 18: Long v. Mi march Accident Ins. Co. (C. C. A. 4) 30 F.(?%d) 
Wastun v. Lincoln ‘Nat. Life Ins. Co. of Ft. Wayne, Ind. (GC. GC, A. BS) AZ F.(24) 
422, 424: Mutual Reserve Fund L. Ass’n v. Cleveland Woolen Mills (C. C. A. 6) 
82 F. 508; Brams v. N. Y. Life Ins. Co., 299 Pa. 11, 148 A. 855; Geha v. Balti- 
more Life Ins. Co., 110 Pa. Super. 236, 168 A. 525; Kukuruza v. John Hancock 
Mutual Life Ins. Co., 276 Mass. 146, 176 N. E. 788; Topinka v. Minn. Mut. Life 
Ins. Co., 189 Minn. 75, 248 N. W. 660; Williston on Contracts, § 758; Couch on 
Insurance, § 627; Cooley’s Briefs on Insurance, p. 3543; 2 Joyce on Insurance, 
1106. 

[2] The contract being clear and unambiguous, there is no occasion for invok- 
ine the rule that an ambiguity in an insurance contract will be resolved in favor 
of the insured. A strained construction will not be resorted tc in order to raise 
an ambiguity. Order of United Commercial Travelers v. Edwards (C. C. A. 10) 
51 F.(2d) 187; Chase v. Business Men’s Assur. Co. of America (C. C. A. 10) 
51 F.(2d) 34; East & West Ins. Co. of New Haven, Conn. v. Fidel (C. C. A. 10) 
49 F.(2d) 35. 

The agreed facts demonstrate that appellee is not entitled to recover on the 
contract. The policy was issued December 17, 1929, and the first annual premium 
paid. On the next premium paying date, the insured exercised his right to pay his 
premium quarterly; and thereafter made two quarterly payments, carrying the 
insurance, with the grace period, to July 17. He neither paid nor tendered the 
next quarterly premium, although repeatedly notified thereof. The grace period 
expired July 17. He was found dead the morning of July 28. 


[3, 4] Since the submission of this appeal, the contention is advanced for the 
first time that by the payment of a quarterly premium, the insurance is extended 
for a year, and we are cited to Pedersen v. United Life Ins. Co., 139 Kan. 695, 
oo re (2d) 297. Construing the policy there involved, the court found no provision 
terminating the policy at the end of the quarter. There is a specific provision, 
quoted above, in this policy to that effect. In any event, the construction of a life 
insurance policy is a matter of general law, Attna Life Ins. Co. v. Moore, 231 U. S. 
543, 549, 34S. Ct. 186, 58 L. Ed. 356; Washburn & Moen Mfg. Co. v. Reliance 
Marine Ins. Co., 179 U. S. 1, 15, 21 S. Ct. 1, 45 L. Ed. 49; O’Brien v. Massa- 
chusetts Bonding & Insurance Co. (C. C. A. 8) 64 F.(2d) 33; Curtis v. Prudential 
Tns. Co. of America (C. C. ;A. 4) 55 F.(2d) 97, and the authorities heretofore 
cited, and many others examined, establish the general law to be that a years 
msurance cannot be purchased by paying a premium for three months. The 
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Supreme Court of Kansas, in Balch v. Life Insurance Co., 116 Kan. 560, 227 P. 
326, 327, held: 

“This policy terminated at the expiration of each three-month period for which 
the premium had been paid unless an additional premium for an additional three 
months was paid before the expiration of the three months during which the 
policy was effective.” 

[5] We come now to the notice statute in force when this policy was issued, 
and which is binding upon the parties ex proprio vigore. In 1913 the Kansas legis- 
lature, following the early lead of New York (Laws N. Y. 1876, c. 241) and 
other states, passed a statute (Laws Kan. 1913, c. 212) making it unlawful for a 
life insurance company to “forfeit or cancel” a policy for nonpayment of premiums 
without first giving written notice of its intent so to do, and affording the insured 
thirty days after such notice in which to pay such premium. The Supreme Court 
of Kansas held that such notice must be given after default, and that there was 
no default until the expiration of the the grace period. Priest v. Bankers’ Life 
Association, 99 Kan. 295, 161 P. 631. Since the thirty-day statutory period and the 
contractual grace period could not run concurrently, the result was that policies 
with provisions for grace periods were at a decided disadvantage; by providing 
that the statutory period might run concurrently with the contractual grace period, 
the discrimination against policies carrying grace provisions would be removed. 
Tiius came about the amended statute of 1925 (chapter 184) carried forward in 
the 1927 codification (sections 40—410 and 40—411, c. 231, Laws 1927 [R. S. Kan. 
Supp. 1931, 40—410, 40—411]). Section 40—410 provides that it shall be unlawful 
for any life insurance company doing business in the state “within six months 
after default in payment of any premium or installment of premium, to forfeit or 
cancel any life insurance policy on account of nonpayment of any such premium 
or installment of premium thereon, without first giving notice in writing to the 
insured under such policy of its intention to forfeit or cancel the same.” 

Section 40—411 is as follows (the amendment pertinent here is italicized) : 

“Before any such cancellation or forfeiture can be made for the nonpayment 
of any such premium the insurance company shall notify the insured under any 
such policy that the premium thereon, stating the amount thereof, is due and 
unpaid, and of its intention to forfeit or cancel the same, and such insured shall 
have the right, at any time within thirty days after such notice has been duly 
deposited in the post office, postage prepaid, and addressed to such insured to the 
address last known by such company, to pay such premium: Provided, That in lieu 
of the notice hereinbefore provided, in the case of policies providing for a period 
of grace of not less than thirty days, or one month, for the payment of premiums 
and containing any provision for cancellation or forfeiture in case of nonpayment 
of premiums at the end of such period, the insurance company inay, not more than 
thirty days prior to the date specified in such policy when any premium will become 
due and payable without grace, in like manner notify the insured under any such 
policy, of the date when such premium will fall due, stating the amount thereof, 
and its intention to forfeit or cancel the same if such premium be not paid within 
tle period of grace provided in the policy; and any attempt on the part of such 
insurance company, within six months after default in the payment of any pre- 
mium, to cancel or forfeit any such policy without the notice herein provided shall 


be null and void.” 


\ notice complying precisely with the statute, and within the time named in 
the proviso, was given. It is conceded that the policy provides “for a period of 
grace of not less than thirty days, or one month.” Nevertheless it is contended 
that the notice was iueffectual because sent prior to the end of the grace period, 
because, it is said, the policy does not contain “any provision for cancellation or 
forfeiture in case of nonpayment of premiums at the end of such period”; hence, 
the argument proceeds, the proviso is not applicable, and under the Priest Case, 
the notice was premature and ineffective. 

_As has been seen, the policy cleariy provides “that payment of any premium 
or installment thereof shall not maintain the policy in force beyond the date when 
the next premium or installment thereof is payable.” The next installment in this 
case was payable as late as July 17, the contract, by virtue of its provision for a 
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month’s grace, giving the insured until that date to pay. The policy therefore pro- 
vides that it lapses or expires at the end of the grace period. 

[6] But, the argument is, the statute requires a provision for “cancellation or 
forfeiture” and this provision is for lapse. That is running literalism into the 
ground. If such punctilious nicety in the use of language is demanded in section 
40—411, then the same nicety must be used in section 40—410; and if so, then the 
notice statute has no place in this case, for section 40—410 only forbids a company 
“to forfeit or cancel” a policy without notice, and all that occurred here was a 
“lapse.” No rule of construction can permit of the use of the word “forfeiture” 
as synonymous with “lapse” in the first section and deny that use in the comp?nion 
section. Furthermore, in John Hancock Mut. Life Ins. Co. v. Chevillon (C. C. A. 
7) 45 F.(2d) 980, 983, it was held that an identical provision was “the equivalent 
of a definite provision for forfeiture in the case of default in premium payments.” 

Such literalism would destroy the statute, for, precisely speaking, life policies 
are not canceled or forfeited when they lapse for nonpayment of premiums. The 
legislature used those words as they are frequently used, by laymen, courts, and 
text-writers, to include the result which follows nonpayment of premiums. The 
intent of the legislature is entirely clear; it intended to require life comnanies to 
warn its policyholders of the due-dates of their premiums, and to afford them a 
reasonable time in which to pay the premiums after the warning, to the end that 
the protection afforded widows and children should not be lost by forgetfulness 
or oversight. That intent is clear by a reading of the statute; it has been declared 
by many courts in construing similar statutes. The Supreme Court of the United 
States held that a trifling mistake in the notice mailed did not perpetuate the 
insurance coverage, saying in part: 

“The purpose of the statute was to prevent a forfeiture by the nonpayment 
of the premium when due, because of inadvertence or forgetfulness; and when 
the assured receives the very notice required by the statute, its purpose is fulfilled, 
although the notice contains in another respect such a mistake as does this notice. 
* * * A statute of this kind should not be construed so as to make it a trap 
for either side. Forfeitures, though generally vot regarded with favor by courts 
of equity, yet are necessary, and should be fairly enforced, in cases of life insur- 
ance. Promptness of payment is essential in such business.” Nederland Life Ins. 
Co. v. Meinert, 199 U. S. 171, 179, 181, 26 S. Ct. 15, 17, 50 L. Ed. 139, 4 Ann. 
Cas. 480. 

The Kansas Supreme Court, speaking through Chief Justice Johnston, sum- 
marized the purpose of this statute in the following words: 

“In effect, these sections provide that a life insurance company cannot forfeit 
a life insurance policy without giving notice to a holder of the policy of its inten- 
tion to forfeit and cancel the same, and that after the giving of a notice of a 
purpose to forfeit and cancel the policy for nonpayment of a premium, the policy- 
holder shall have thirty days after the notice to pay the premium, and thus keep 
the policy alive.” Loades v. Woodmen Accident Co., 134 Kan. 337, 338, 5 P.(2d) 
798, 799. 

The Eighth Circuit Court of Appeals and the United States District Court of 
Kansas have likewise construed the statute. Lincoln Nat. Life Ins. Co. v. Hammer 
(C. C. A. 8) 41 F.(2d) 12; Swayze v. Mutual Life Ins. Co. (D. C. Kan.) 32 


F.(2d) 784. The notice given in this case fulfills both the spirit and the letter of 
the statute. 


The next contention of appellee is that, even if the notice given complied with 
the statute, it was necessary to give still another notice of lapse after the grace 
period expired. It should be sufficient to say that neither the contract nor the 
statute requires any such second notice, and we have neither the power nor the 
inclination to amend either the contract or the statute in this respect. It is also 
significant that in a considerable number of cases dealing with this statute during 
the twenty-one years of its history,* the Supreme Court of Kansas has never 


1Lightner v. Prudential Ins. Co., 97 Kan. 97, 154 P. 227; Priest v. Bankers’ Life Ass’n, 
99 Kan. 295, 161 P. 631; Wolford, Administratrix v. Ins. Co., 114 Kan. 411, 219 P. 263, 32 
A. L. R. 1248; Balch v. Life Insurance Co., 116 Kan. 560, 227 P. 326; Clover v. Bankers 
Life Co., 117 Kan. 683, 232 P. 1068; Sanders v. Bank Savings Life Ins. Co., 118 Kan. 120, 
235 P. 1017: Loewenstein v. Missouri State Life Ins. Co., 120 Kan. 75, 242 P.. 123; Zeigler 
v. Kansas Life Ins. Co., 120 Kan. 252, 243 P. 272, 44 A. L. R. 1367; Bank Savings Life Ins. 
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intimated that the statute required two notices, and in none of them does it appear 
that two notices were in fact given. 

If more be needed on the point, it is supplied by a consideration of the history 
of this statute. As pointed out by Justice Burch in Priest v. Bankers’ Life Ass’n, 
99 Kan. 295, 161 P. 631, the New York statutes at one time or another provided 
jor notice before default, notice after default, or left it optional. Kansas first pro- 
vided for notice after default only, and then by the 1925 amendment, provided for 
notice before default in lieu of notice after, in policies containing a provision 
for grace. To require both notices, as counsel contend for, would be to do what 
the Kansas legislature deliberately declined to do, and would render nugatory the 
1925 amendment. The particular purpose of that amendment was to permit notice 
to be given before instead of after default. To construe it to require notice both 
before and after would emasculate the statute and defeat the obvious intent of 
the legislature. 

[7] Appellee’s argument is that since the notice advised the insured “of its 
intention to forfeit or cancel,’ he must be notified that the intent was carried out. 
But the notice contained exactly what the statute said it should contain, and, hav- 
ing complied with the statute, the policy lapsed by its terms without any affirm- 
ative action by the insurer. See cases cited, supra. A notice of lapse was sent 
insured after default and after his death, coupled with an importunity to avail 
himself of a contractual privilege of reinstatement. This cannot be construed as 
an acknowledgment that the statute required a second notice after lapse. 

[8, 9] The policy having lapsed on July 17, the statutory notice having been 
given, and no reserve values having accrued, appellant’s motion for judgment at 
the close of the trial should have been sustained. Since there is an agreed state- 
ment of all material facts, there is no occasion for a new trial. Howbert v. Pen- 
rose (C. C. A. 10) 38 F.(2d) 577, 68 A. L. R. 820. 

The —" is reversed with directions to render judgment for the defendant. 

Reversed. 


MUTUAL LIFE INS. CO. OF NEW YORK v. PARKINSON. No. 5166. 


Circuit Court of Appeals, Third Circuit. Aug. 31, 1934. 
72 Federal Reporter (2d) 759. 
3. INSURANCE. 


Whether insured was suffering from melanotic sarcoma when life insurance 
policy sued on was delivered and first premium paid held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; Oliver B. Dickinson, Judge. 

Action by Caroline Parkinson against the Mutual Life Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Arthur G. Dickson, of Philadelphia, Pa. (Frederick L. Allen, of New York 
City, of counsel), for appellant. 

Henry G. Sweney, of Chester, Pa., for appellee. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Davis, Circuit Judge. 

This is an action in assumpsit to recover the face value of a policy of insur- 
ance on the life of William S. Parkinson, who died on February 17, 1931, as the 
result of a tumor on his brain. 

The suit was tried to the District Court and a jury. The plaintiff, the bene- 
ficiary of the policy, introduced in evidence the policy, which was issued on Oc- 
tober 20, 1930, after the usual examination by a physician, representing the insurer, 
the defendant. The plaintiff showed that the first premium was paid and furnished 
proofs of the death of the insured and then rested. 


The defendant relied on a provision of the contract providing that: “The pro- 
posed policy shall not take effect unless and until delivered to and received by the 


Co. v. Baker, 120 Kan. 756, 244 P. 863; Farmers’ & Bankers’ Life Ins. Co. v. Brown, 122 Kan. 
778, 253 P. 560; Wegner v. Federal Reserve Life Ins. Co., 130 Kan. 600, 287 P. 591; Loades 
v. Woodmen Acc. Co., 134 Kan. 337, 5 P.(2d) 798; Pedersen v. United Life Ins. Co., 139 
Kan. 695, 33 P.(2d) 297. 
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Insured, the Beneficiary or by the person who herein agrees to pay the premiums, 
during the Insured’s continuance in good health and unless and until the first pre- 
mium shall have been paid during the Insured’s continuance in good health; except 
in case a conditional receipt shall have been issued as hereinafter provided.” 

It sought to prove that the insured was not in good health on the date of the 
delivery of the policy and the payment of the first premium, November 21, 1930, 
but was suffering from melanotic sarcoma with metastasis. The plaintiff offered 
evidence in rebuttal that the insured was in good health. The jury brought in a 
verdict for the plaintiff, and after denying a motion for a new trial, the court en- 
tered judgment on the verdict. 

The defendant’s evidence tends to show that the insured had been in good 
health prior to the time the policy was issued. During the summer of 1930, he re- 
moved a mole from his neck, after cutting it with a razor when shaving, by using 
arsenic paste. The medical examination by the defendant’s physician on October 
8, 1930, tended to show that the insured was in good health. On January 21, 1931, 
the insured was admitted to a hospital for examination. At that time, he had an- 
other mole, which was pigmented, removed for laboratory tests and the case was 
diagnosed as melanotic sarcoma with metastasis—a malignant type of cancer that 
is manifested by the growth of tumors and moles throughout the body. 

The insured stated as the history of his case that he was bothered with numer- 
ous moles and that his “illness” had begun approximately three months before that 
time; that it began when he had a large pigmented mole removed from his shoul- 
der; that a week after this operation, a new, dome-shaped mole appeared on his 
right forearm, then other moles began to appear on his face, chest, back and 
scalp; that about two and one-half months before this history was taken, he noted 
a swelling under his right ear and that this has become progressively worse; and 
he was nauseated after meals and had a loss of appetite. 

There is expert testimony that. it would hardly be possible for the insured’s 
disease to have progressed so rapidly in the short period between the delivery of 
the policy or the payment of the premium and January 21, 1931; although the 
medical profession has been unable to determine the cause for and duration of 
cancer. An expert also testified that the use of arsenic paste in removing a mole 
was a likely cause of insured’s condition becoming malignant, and that if the in- 
sured’s physicians had not advised him of the danger of spreading and pigmented 
moles, they should have so advised him. 

In rebuttal the plaintiff, the wife of the insured, testified that the tumors, not 
moles, began to appear on the insured during December, 1930, but not before that 
time; that on December 2, 1930, the insured underwent an operation for the re- 
moval of a mole or tumor; that in less than two months prior to that time, he had 
had another operation; that the insured was always in good health. 

The insured’s daughter and a clerk who assisted him in his business testified 
as to the insured’s good health. 

[3] Regardless of our own belief as to the insured’s condition of health on 
November 21, 1930, there is evidence that warranted the submission of the question 
to the jury. The defendant did not establish as a matter of law that the insured 
was suffering from melanotic sarcoma on November 21, 1930. The defendant’s 
proof merely shows that it may have existed; and, on the contrary, the plaintiff, 
her dz aughter, and the insured’s business assistant testified to facts from which the 
opposite inference may be drawn and which will support the verdict of the jury. 

The evidence of the medical experts and the statements of the insured in his 
medical history given on January 21, 1931, however suggestive they may be of ill 
health, establish simply that the insured had the cancerous condition on January 
21, 1931; that it was in an advanced stage; that the insured had had numerous 
moles, one of which was pigmented. The medical experts declined to state the 
cause or the duration of the insured’s disease. It might have been caused by the 
use of the arsenic paste in the summer of 1930, but it could have been induced 
later by something else. Admittedly this type of cancer can have a duration of 
from five weeks to ten years. 

While the insured had moles removed from his body in October and Decem- 
ber, 1930, it is not established that even if they were pigmented they indicated con- 
clusively that the insured at that time had cancer. Moles appear frequently and 
may be removed by several methods without dangerous results. 

The judgment is affirmed. 
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RELIANCE LIFE INS. CO. OF PITTSBURGH v. LOWRY. 6 Div. 514. 
Supreme Court of Alabama. May 17, 1934. 
Rehearing Denied June 28, 1934. 
Further Rehearing Denied Oct. 4, 1934. 
156 Southern Reporter 570. 
1, INSURANCE. < : , ’ 

Life policy lapsed for nonpayment of second annual premium held reinstated 
by acceptance by insurer of partial payment of premium in cash and of note of 
insured for balance. 

(For other cases, see Insurance, Dec. Dig. § 
2. INSURANCE. | 

Life policy reinstated after having lapsed for nonpayment of second annual 
premium was not new contract, but continuation of original contract. 

(For other cases, see:Insurance, Dec. Dig. § 365[1].) 

3.. INSURANCE. | 7 

Where life policy contained no provision that policy would be forfeited if note 
given in part payment of second annual premium was not paid at maturity, that 
such provision was contained in note held not to forfeit policy for nonpayment of 
premium, where note was not paid at maturity, in view of statute providing that 
insurer could not make agreement as to policy contract other than that plainly ex- 
pressed in policy (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

On Rehearing. 


365[1].) 


4. INSURANCE. 

Where policy provides that it will not become operative until initial premium 
is actnally paid, its payment is condition precedent to putting policy in operation. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

Appeal from Circuit Court, Jefferson County; J. F. Thompson, Judge. 

Action on a policy of life insurance by Virginia V. Lowry against the Reliance 
Life Insurance Company of Pittsburgh. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Cabaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, for appellant. 

W. A. Jacobs, of Birmingham, for appellee. 

KNIGHT, Justice. 

Suit by Virginia V. Lowry against the Reliance Life Insurance Company of 
Pittsburgh on a policy insuring the life of Wallace S. Lowry. The plaintiff in her 
suit employed the form prescribed by the Code. 

The cause was tried upon the plea of general issue, with leave to give in evi- 
dence any matter which, if well pleaded, would be admissible in defense of the 
action, with like leave to plaintiff to give in evidence any matter which, if well 
pleaded, would be admissible in reply to such defensive matter. 

The trial was had upon an agreed statement of facts, and resulted in verdict 

and judgment for plaintiff, under the general charge of the court in her behalf. 
_ The defendant under date of January 2, 1931, issued its policy numbered 
66146, insuring the life of Wallace S. Lowry, with the plaintiff, mother of the 
insured, as the sole beneficiary. The policy is what was termed by the company a 
limited payment life policy. 

The premium, $58.48, for the. first year was paid by the insured. The second 
annual premium due on January 2, 1932, was not paid when due, nor within thirty- 
one days thereafter, and the oie lapsed. 

On February 8, 1932, the insured made application in writing for reinstatement 
of the policy, and at that time paid the defendant the sum of $12.48 in cash, and 
executed and delivered to the defendant an extension note for the sum of $50 pay- 
able “on or before” April 2, 1932, with interest at the rate of 5%4 per cent, per 
annum. 

This note contained the following provisions : 

“This note is accepted by said company at the request of the maker, together 
with $12.48 in cash, on the following express agreement: 
“That the insurance under policy No. 566146 issued by said company on the 

































































































































234 The Insurance Law Journal, Vol. 84 [Feb., 1935 





life of Wallace S. Lowry shall be continued in force until midnight of the due 
date of said note; that if this note is paid on or before the date it becomes due 
such payment together with said cash will then be accepted by said company as 
payment of the premium due on the 2nd day of January, 1932, under the above 
policy and all rights under said policy shall thereupon be the same as if said pre- 
mium had been paid when due; that if this note is not paid on or before the date 
it becomes due it shall thereupon automatically cease to be a claim against the 
maker and the said company shall retain said cash as part compensation for the 
rights and privileges hereby granted and all rights under said policy shall be the 
same as if said cash had not been paid nor this agreement made and said policy 
shall be considered lapsed as of the due date of said premium; that any partial 
payments or extensions endorsed on the reverse side of this note shall be subject 
to all the terms and conditions of this agreement the same as if originally included 
in this note; that said company has duly given every notice required by: its rules 
or by the laws of any state in respect to said premium and in further compensation 
for the rights and privileges hereby granted the maker hereof has agreed to waive 
and does hereby waive every other notice in respect to said premium or this note, 
it being well understood by the said maker that said company would not have ac- 
cepted this agreement if any notice of any kind were required as a condition to 
the full enforcement of all its terms.” 
On the reverse side of said note the following notations appear: 

4/8/32 10.00 


69 
6/6/32 10.00 37 
Bal. Due 8/2/32 $30.00 
Posted by Al. 
Checked by P J M Nov. 1932. 


The insured on April 5, 1932, paid $10 on said note (this credit on note actually 
indorsed thereon on April 8, 1932), and at same time paid 69 cents interest thereon. 
This payment, though made three days after due date of the note, was accepted 
hy defendant, and the defendant extended the time of payment of the balance until 
June 2, 1932. On the last-named date, the insured made further payment of $10 
on the principal of the note, and 37 cents interest. This payment was also ac- 
cepted by the defendant, and the note was extended to August 2, 1932. No further 
payments were made by the insured. 

On July 19 and July 22, 1932, the defendant from its home office mailed notices 
to the insured of the amount remaining due on the note, and calling for remittance 
to pay the same. 

On August 6, 1932, defendant’s local office at Birmingham, Ala., wrote the 
insured at Birmingham that the extension note of $30.25, due August 2d, had not 
been paid, and that his policy had lapsed by nonpayment of the annual premium 
due January 2, 1932, and suggesting that the insured make immediate application, 
etc., for reinstatement. Nothing further was done in the matter by the insured, 
and no further payments were made by him. 

It further appears from the agreed statement of facts that the insured dis- 
appeared on July 15, 1932, and his whereabouts were unknown until his death, which 
occurred in Mexico on August 25, 1932. 


On September 6, 1932, the plaintiff gave notice of death of the insured to the 
defendant, and on September 13, 1932, defendant refused to pay the policy to plain- 
tiff. The defendant still retains the payments made by the insured on the second 


annual premium, as well as the note given it by insured, and has not made offer to 
return the same. 


The appellant here assigns for error the refusal of the court to give the jury, 
at its written request, the general affirmative charge in its favor; and also the giv- 
ing of the general affirmative charge in favor of the plaintiff. 

[1] The evidence leaves no room to doubt that when the policy lapsed for non- 
payment of the second annual premium due thereon on January 2, 1932, the policy 
was, on the written application of the plaintiff, reinstated. The payment ot the 
$12.48, and the execution of the note by the insured, and the acceptance of the 
same by the defendant, were efficacious to that end. Lee 

There is no provision in the policy declaring that it shall lapse or be forfeited 
for nonpayment of any note given for premiums. There is no such provision in 
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the application for reinstatement, and no such provision was ingrafted upon the 
policy by any “rider agreement” affixed thereto. 

The only provision for a forfeiture of the policy, in the event of nonpayment 
of the note given in part payment of the premium due for the second year, is con- 
tained in the note itself. 

[2] If the policy of insurance was reinstated, and the evidence leaves no room 
to doubt that such was the case, it did not thereby become a new contract, but a 
continuation of the original one. Fearn, Ex’r, v. Ward, Adm’r, 80 Ala. 555, 2 So. 
114; Mutual Life Ins. Co. of N. Y. v. Lovejoy, 203 Ala. 452, 83 So. 591. 

[3] Section 8371 of the Code provides, so far as here pertinent: “No life, nor 
any other insurance company, nor any agent thereof, shall make an contract of in- 
surance, or agreement as to policy contract, other than is plainly expressed in the 
policy issued thereon.” 

In the case of Manhattan Life Ins. Co. v. Verneuille, 156 Ala. 592, 47 So. 72, 
in considering the effect of section 4579 of the Code of 1907 upon anterior or con- 
temporaneous agreements, made with reference to a policy of insurance, this court 
held that the insured was not bound by any such anterior or contemporaneous agree- 
ment not plainly expressed in the policy; that the statute was enacted for the pro- 
tection of the public, and all contracts, unless plainly expressed in the poicy, are 
expresslv prohibited, and are void. 

In the case of Mutual Life Ins. Co. of N. Y. v. Allen, 166 Ala. 159, 51 So. 877, 
880, this court held that section 4579 of the Code (1907) was broad enough to in- 
clude any contract or agreement as to the policy whether it related to the issuance 
of the policy, or to a renewal, revivor, or reinstatement of same. The opinion 
concluded with the following pertinent statement of the law: “The policy of the 
statute was to inform the insured of his warranties affecting the validity of his 
contract by having them expressed in the contract. If they relate to the issuance 
of the policy, they should be expressed in the original policy. If they relate to a 
revival or renewal of the policy, they nevertheless relate to the policy contract, and 
should be expressed in or made a part of the policy as revived or renewed.” 

The holding in the case of Mutual Life Ins. Co. of N. Y. v. Allen, supra, was 
reaffirmed in the case of Mutual Life Ins. Co. v. Lovejoy, 201 Ala. 337, 78 So. 
299, 301, L. R. A. 1918D, 860, wherein it is said: “Under the express holding (re- 
ferring to the Allen Case), therefore, of this court, the agreement in the applica- 
tion for reinstatement, here relied upon, in order to be binding, should have been 
expressed in, or made a part of, the policy as revived. It, therefore, not appear- 
ing that this was done, the agreement cannot be looked to, and is consequently 
eliminated from further consideration.” 

The proper construction and interpretation of section 8371 came again before 
this court in the case of Independent Life Ins. Co. v. Butler. 221 Ala. 501, 129 So. 
466, 468, in which the following observation was made: “The application for the 
issuance of the policy was not made a part of the policy by being incorporated 
therein or attached thereto; and the last-quoted stipulation, 3, excludes the idea 
that any writing not embodied in, indorsed on, or attached to, the policy and 
made a part thereof, shall be considered a part thereof; and this is the clear 
effect of the statute, Code 1923, § 8371, as interpreted in Manhattan Life Ins. Co. 
v. Verneuille, 156 Ala. 592, 47 So. 72, 74.” 

Section. 4579 of the Code of 1907, in so far as here pertinent, was carried for- 
ward into the Code of 1923, as section 8371, and the construction placed upon that 
section by this court in the Verneuille and Allen Cases, supra, thereby received 
legislative sanction and approval. 

The case of Coughlin v. Reliance Life Ins. Co., 161 Minn. 446, 201 N. W. 920, 
23, is very similar to the case now before us. The statutes of Minnesota require 
the policy to contain the entire contract—to reduce it to one paper. 


In that case a small payment, $12.63, was made on the second premium falling 
due on the policy, and a note, in all material respects similar to the note given in 
this case, was executed and delivered to the insurer. The note was not paid at 
maturity, and the company, still retaining the cash payment, as well as the note, 
upon the death of the assured, refused payment of the policy, taking the position 
that the forfeiture provision contained in the note was efficacious, and relieved it of 
liability under the policy. The court held, however, that the provision in the note 
tor the forfeiture of the policy for nonpayment of the note, when the policy did 
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not contain language declaring it forfeited for such nonpayment was nugatory. The 
Minnesota court, in support of its decision, cites the following cases: Arnold y, 
Empire Mut. Annuity & Life Ins. Co., 3 Ga. App. 685, 60 S. E. 470; Manhattan 
Life Ins. Co. v. Parker, 204 Ala. 313, 85 So. 298; McAllister v. Ins. Co., 101 Mass. 
558, 3 Am. Rep. 404; Dwelling-House Ins. Co. v. Hardie, 37 Kan. 674, 16 P. 92: 
Kline y. Nat. Benefit Ass’n, 111 Ind. 462, 11 N. E. 620, 60 Am. Rep. 703; Hull y. 
Life Ins. Co., 39 Wis. 397; Phoenix Life Ins. Co. v. Doster, 106 U. S. 30, 1 S. Ct 
18, 27 L. Ed. 65; Ohde v. N. W. Life Ins. Co., 40 Iowa, 357; Ins. Co. v. Bonner, 36 
Ohio St. 51; Nat. Benefit Ass’n v. Jackson, 114 III. 533, 2 N. E. 414; Langbehn 
v. Am. Ins. Co., 41 S. D. 581, 171 N. W. 820; Fidelity-Phenix Fire Ins. Co. y. 
School Dist., 70 Okl. 300, 174 P. 513; Fidelity Mut. Life Ins. Co. v. Goza, 13 Ga. 
App. 20, 78 S. E. 735; Columbian Nat. Life Ins. Co. v. Mulkey, 13 Ga. App. 508, 
79 S. E. 482; Joyce on Ins. § 1211. 

With reference to the agreement for forfeiture contained in the note, the 
Minnesota court, speaking through Chief Justice Wilson, has this to say: “The 
agreement here contained in the instrument providing for a forfeiture of the 
policy, and, in violation of our statute, as we have pointed out, was a collateral 
agreement apart from and outside of the lawful agreement of payment. The 
collateral agreement, not being countenanced by law, has been stricken down 
by us. When this was done nothing remained but the lawful agreement to pay. 
fEtna Life Ins. Co. v. Clark, 62 Pa. Super. Ct. 528. It cannot be contended that 
had the insured died before the maturity of the note the company would not 
have been compelled to pay. It was never intended that our statute should 
invalidate notes given for premiums. The general rule is that, where parties 
are in pari delicto the court will not lend its aid to either, but there is a very 
definite exception to this rule, in this, that where the paramount public interest 
demands it, the court will intervene in favor of one as against the other even 
though the result may be that a benefit is derived by one who is in equal guilt 
with the defendant. Rideout v. Mars, 99 Miss. 199, 54 So. 801, 35 L. R.A. 
(N. S.) 485, Ann. Cas. 1913D, 770. The insurer invokes this invalid provision 
in the agreement to escape liability. The insured is not equally in violation 
of the law with the insurer in a case like this, where the law is made for 
the regulation of insurance companies and their business and where the company 
prepares and submits all papers. The theory of our Legislature and the policy 
adopted by it, as well as the rule first announced in this opinion, is that the insured 
need not consider with microscopic care every @lement in his contract.” 

Coming now to the pronouncement of this court upon the effect of an agree- 
ment for forfeiture contained in the note, no such forfeiture clause appearing in 
the policy contract, we quote on this subject from the case of Manhattan Life Ins. 
Co. v. Parker, 204 Ala. 313, 85 So. 298, 301, the following: “The rule has become 
generally accepted that, even though provision is made in a note executed by the 
insured or in a receipt for such a note, given for a premium, that the note, receipt, 
and contract of insurance shall be absolutely void if the note is not paid at ma- 
turity the policy itself containing no like ground or right of forfeiture such pro- 
vision is vain, and is itself without effect to terminate the insurance, operating only 
to introduce a condition subsequent, an option in the insured that, to be effective, 
must be asserted and effectuated in some unequivocal way. 2 May on Insurance, 
§ 345E.; 2 Joyce on Insurance, §§ 1211, 1212.” 

Continuing, it is said in the above case: “Eliminating, as must be done on the 
considerations hefore stated, the vain stipulations contained in the notes and re- 
ceipts, only, for the forfeiture of these policy contracts upon the contingency of 
failure of Parker to pay the notes or any of them described in the agreed state- 
ment of facts, the case comes to this: An accomplished waiver by the insurer ol 
the only possible forfeiture available to the insurer, and the acceptance by the in- 
surer of the insured’s notes for a balance of the second annual premiums, which 
notes, after their acceptance by the insurer, the insurer urged the insured to pay, 
notes that had not been returned to the insured at the time of his death. Under 
these circumstances, including the absence from these policies of any stipulation 
that would have authorized a forfeiture because of failure to pay any of the notes 
given for this second (not initial) premium on each policy, there was no right or 
power in the insurer to annul, to forfeit these policies after the waiver was ¢I- 
fected in the early days of June, 1914, after the earlier duty of the insured to pay 
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money at the annual premium date had been breached and the insurer had accepted 
partial, unrestricted payments in money on the second premium on each policy and 
the notes of the insured for the balance left unpaid after the credits stated had 
been applied, as the agreed statement recites, ‘on said second premium on each of 
said policies.’ ” 

We are therefore of the opinion that the plaintiff in the court below was en- 
titled to recover in this cause, and the court committed no error in giving at her 
request the general affirmative charge, with hypothesis, and this conclusion, of 
course, demonstrates that the defendant was not entitled to have the jury instruct- 
ed in the terms of any of its refused charges. 

It results, therefore, that the judgment of the circuit court is due to be here 
affirmed, and it will be so ordered. 

Affirmed. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 

On Rehearing. 

KNIGHT, Justice. 

Appellant, in his carefully prepared brief, has taken the position, and pressed 
it with much force, that in the instant case we have virtually departed from our 
holdings in the cases of Batson v. Fidelity Mutual Life Ins. Co., 155 Ala. 265, 46 
So. 578, 130 Am. St. Rep. 21: Norris v. New England Mutual Life Ins. Co., 198 
Ala. 41, 73 So. 377; Satterfield v. Fidelity Mutual Life Ins. Co., 171 Ala. 429, 55 
So. 200, and Pan American Life Ins. Co. v. Carter, 202, Ala. 237, 80 So. 75. 

[4] By reference to the three first above-named cases, it will be seen that the 
notes were given for the initial or first premium, and the policy contract in each 
case provided that it should not become operative until actual payment of the 
initial premium had been made. The initial payment in each case constituted a 
condition precedent to be performed to put the policy into operation. This fact 
differentiates the instant case from the Batson, Norris and Satterfield Cases, su- 
pra, and brings it within the influence of the Parker Case, supra, and which case 
we may add was the last authoritative expression by this court on the question at 
the time the contract now before us was executed. 

By reference to the bound record (2597) in the Carter Case, supra, it will be 
noted that the policy sued on in that case contained this clause or provision: “If 
any premium or any note or other obligation given therefor shall not be paid when 
due, this policy shall thereupon cease except as herein provided.” 

No such provision is contained in the policy sued on in this case, and this fact 
clearly differentiates the Carter Case from the instant case. Had the policy con- 
tract contained such a provision, our holding in the case would have been controlled 
hy the Carter Case, supra. 

\Vhat is said in the Parker Case, supra, on this point is apropos here, and we 
refer to what is there said without reproducing the same. In the absence of a 
provision in the policy contract terminating the insurance upon the nonpayment of 
the note, such a provision appearing only in the note was and is without force or 
efficacy. 

It follows that the application for rehearing will be overruled. 

\pplication overruled. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


GRAND LODGE, K. P. v. YANCY. 6 Div. 589. 
Court of Appeals of Alabama. April 17, 1934. 
Rehearing Denied May 22, 1934. 
156 Southern Reporter 575. 
1. INSURANCE. 

_Plaintiff, introducing in evidence life policy issued by defendant fraternal 
society, proof of insured’s death being given to officer of local lodge and evidence 
of insured’s good standing in local lodge when he died made out prima facie case 
lor recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 
2. INSURANCE. 
Grand lodge, to which subordinate lodge remitted member’s dues, collected by 
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it as grand lodge’s agent, cannot be heard to say that such dues were not paid as 
defense to action on life insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

3. INSURANCE. y : ; 

Statute providing for protection of fraternal society’s insurance fund applies 
io its governing body, which is not concerned with question whether member’s 
dues, remitted to it by subordinate lodge, were paid in cash (Code 1923, § 8456). 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

4. INSURANCE. 

Applicable provisions in fraternal society’s constitution and by-laws, made 
part of insurance contract by reference, are binding on parties thereto (Code 1923, 
$ 8477). 

(For other cases, see Insurance, Dec. Dig. § 718.) 

5. INSURANCE. ; 

Failure of local lodge’s chancellor commander, notified of member’s death, to 
perform duty to notify grand lodge, did not bar recovery on policy insuring such 
member’s life. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 

6. INSURANCE. 

Return of active subordinate lodge’s report by grand lodge’s endowment secre- 
tary to eliminate name of deceased member and such secretary’s receipt of dues, 
collected from such member by subordinate lodge, after his death, held unavail- 
able to grand lodge as defenses to action on policy insuring member’s life. 

(For other cases, see Insurance, Dec. Dig. § 809.) 

7. INSURANCE. 

Fraternal society’s defense to action on life insurance policy that insured’s local 
lodge was suspended for default in payment of dues at time of insured’s death 
must be established with literal exactness; member’s rights not being forfeited, if 
suspension was not in strict accordance with society’s laws. 

(For other cases, see Insurance, Dec. Dig. § 746.) 

8. INSURANCE. 

Contention that insured was not member in good standing of fraternal society’s 
local lodge when he died because his dues were credited to him for services as 
janitor held without merit in action on life policy. 

There was evidence that dues were paid in cash and that every respon- 
sible agency of society having to do with matter recognized that they were 
paid and that insured was in good standing when he died. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

9. INSURANCE. 

Fraternal society, retaining deceased member’s dues, included in local lodge’s 
report, which grand lodge officers accepted with knowledge of member’s death, 
could not set up defense that he was not in good standing when he died in action 
on policy insuring his life. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

10. INSURANCE. 

Evidence in action against grand lodge on life insurance policy, issued to 

member of subordinate lodge, as to other subordinate lodges’ accounts with defend- 


ant, held relevant on question of how defendant conducted its business with sub- 
ordinate lodges. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 
11. INSURANCE. 


Refusal of charges that plaintiff could not recover from grand lodge on life 
insurance policy, if defendant’s endowment department was in receiver’s hands 
when insured died, held not error. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 
Appeal from Circuit Court, Tuscaloosa County; Henry B. Foster, Judge. 
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Action on a policy of life insurance by Fannie Yancy against the Grand Lodge, 
Knights of Pythias of North America, South America, Europe, Asia, Africa, and 
Australia of the state of Alabama. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Grand Lodge, Knights of Pythias v. 
Yancy, 156 So. 579. 

Wright, Warren & Searcy, of Tuscaloosa, for appellant. 

Foster, Rice & Foster, of Tuscaloosa, for appellee. 


HINE v. STATE LIFE INS. CO. OF INDIANAPOLIS, IND. Civ. 4987. 
District Court of Appeal, Third District, California. Sept. 14, 1934. 
35 Pacific Reporter (2d) 1042. 
1. INSURANCE. 


Bonus contract by which insured, as inducement for his policy, was to receive 
certain percentage of cash premiums insurer received from policies written in 
California through year 1921 held not construable to include percentage of 
premiums collected from policies written in 1922 and thereafter, by correspondence 
in which insured decided to exercise option to continue policy as_ paid-up 
insurance and insurer stated bonus agreement would be paid up, because corres- 
pondence related only to policy and original bonus agreement and did not express 
any intention to make new bonus agreement. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

2. INSURANCE. 

3onus agreement by which insured would receive certain percentage of cash 
premiums insurer received from policies written in California would be contrary 
to law, if made after 1917, under statute prohibiting insurance companies from 
offering special inducements not set out in policy for acceptance of insurance 
contracts (Pol. Code, § 633b). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 


Appeal from Superior Court, Humboldt County; Harry W. Falk, Judge. 

Action by Thomas W. Hine against the State Life Insurance Company of 
Indianapolis, Ind. From the judgment, the plaintiff appeals. 

Affirmed. 

Nelson & Ricks, of Eureka, for appellant. 

Eugene S. Selvage and A. G. Bradford, both of Eureka (Francis V. Keesling 
and Garton D. Keyston, both of San Francisco, of counsel), for respondent. 

Derup, Justice pro tem., delivered the opinion of the court. 


This is an action to recover from the respondent certain sums of money, 
claimed to be due to appellant under bonus contracts executed as an inducement 
for the acceptance of a policy of insuranice. 


On February 24, 1902, respondent issued to appellant a policy of life insurance 
in the sum of $10,000, which is still in force. The policy is of the type known as 
a 20-payment, deferred dividend life policy: that is to say, the respondent agreed 
in the policy that, if the appellant paid the annual premiums for 20 years, he 
would then be entitled to receive all dividends that had accrued up to the end 
of said 20-year period and would be insured for the balance of his life without 
the payment of any premiums. The policy gave to appellant certain other 
privileges. He could leave the dividends with the respondent as paid-up life 
insurance; or he could withdraw not only the dividends but the cash surrender 
value as well and terminate the contract, or convert the cash value into an annvity. 
If he elected to keep the insurance in force, he would receive dividends annually 
and would have the right at any time to surrender the policy and collect its cash 
surrender value, which increased from year to year. 

As an inducement for appellant to accept the policy, the respondent issued to 
him two special agreements, called “D. of I.” contracts. Each of these contracts 
designated appellant as a member of the “Department of Information and Inspec- 
tion” of respondent and provided for the payment to him “as compensation for 
his services* * * each year during the continuance of this contract, one sixtieth of 
one per cent of all premiums it (i. e. the respondent) receives in cash, during 
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the preceding year, on insurance it shall write in the State of California from 
the date of this contract up to and including the year 1921, so long as premiums 
shall be received as above.” There being two such contracts, the percentage to 
which appellant became entitled was one-thirtieth of 1 per cent. of all such 
premiums on California insurance. 

Appellant paid the 20 annual premiums called for by the policy contract. 
The policy matured on February 24, 1922. On January 25th of that year appellant 
wrote a letter to respondent, asking for a statement of the options to which he 
would become entitled upon the maturity of the policy. The letter was answered 
by C. H. Beckett, respondent’s actuary. Appellant wrote for further information 
ard received a reply in detail from Beckett. Appellant then withdrew the accrued 
dividends, allowing the insurance contract to continue as a paid-up life policy. 

Until the maturity of the policy appellant received annually under the “D. of 
I.” contracts one-thirtieth of 1 per cent. of the premiums that were paid to 
respondent on insurance written in California. The percentage for 1921 was 
$155.42, which was paid along with and in addition to the accrued dividends on 
the policy. After the maturity of the policy, respondent paid or tendered to 
appellant annually such percentages of its premiums on insurance written in 
California before February 24, 1922. The sums paid or offered decreased as 
policies written before 1922 matured or were terminated. Appellant refused to 
accept the payments that were tendered for the years 1929 to 1932, inclusive, 
claiming that he was entitled to receive the “D. of I.” percentage on all premiums 
paid on insurance written in California after, as well as before, the year 1922 and 
brought this action to recover the full amount of such percentages. The trial 
court allowed judgment only for the sums tendered and refused. Appellant has 
appealed from the judgment, the record consisting of the judgment roll. 

Appellant’s claim is based on the letters that .passed between him and 
respondent’s actuary just before the maturity of the policy. They are set out in 
the findings of the court. The statements on which appellant relies are as 
follows: 

In his reply to appellant’s first inquiry, the actuary wrote on January 27, 1922: 

“The policy is now fully paid up, and no further premium payments are 
required. During, the first period of 20 years, your policy was a deferred 
dividend policy, but if it is continued in force, dividends would be credited to it 
annually, beginning February 24, 1923, and you would also retain your interest 
in the California D. of I. contract. Your policy would be in accordance with the 
following table. * * * A paid up participating policy is a very valuable asset, and 
we congratulate you upon being the possessor of such a contract.” Appellant 
then wrote that he “had practically decided to cancel this policy and take the 
cash value,” but before deciding definitely what to do, “I wish you to answer the 
following questions categoricaly, so that I may know that I fully understand the 
situation.” He then asked about the cash surrender value and later said: 

“3. Should I decide to continue the policy, is my understanding correct that 
paid up insurance and that those dividends will be based as heretofore on the 
amount* of business done in the State, so in case of increase in the amount of 
business done here, the California D. I. will be correspondingly increased.” 

To this the actuary replied: 


“Third, you are correct in your understanding that if you continue the policy 
the California D. of I. contract commissions would be paid up, and the amount 
that would be paid depends on our California business, as you will find in our 
California contract. Of course, these commissions increase very rapidly. You 
have a policy of very great value, and it appears to us that under no consideration 
would you think of losing it. * * * We would certainly advise you to continue 
the policy for it appears to us, that any other course would be almost unthinkable. 

In the last letter in the series appellant stated that he had decided to continue 
the insurance for $10,000 and withdraw the accrued dividends and the “D. of 1.” 
commission then due, and added: “I now understand that I am to continue the 
policy as paid up, withdrawing each year the dividends in cash and the Cal. D. I. 
Cons. as stated in the fourth paragraph of your letter.” 

[1, 2] Appellant’s sole contention on this appeal is that the parties, in their 
correspondence, entered into a new contract by which the terms of the original 
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“D, of I.” agreements were so amplified as to include a percentage of premiums 
collected from insurance written in California after February 24, 1922. The 
consideration for the new contract was (he claims) his leaving with the respondent 
the cash value of the policy. It will be noted, however, that the insurance 
contract was primarily for the life of the appellant and that the right to withdraw 
the cash value and terminate the contract was am alternative option. It will be 
noted also that there is no suggestion that, appellant agreed to leave the cash value 
with the respondent for any period of time. He merely refrained from with- 
drawing it on February 24, 1922, retaining the right to draw it out with its 
accumulations at any time thereafter and to cancel the policy. 

The trial court found “that said correspondence did not modify said ‘D. of I.’ 
contracts nor create a new contract between plaintiff and defendant.” That finding 
is undoubtedly correct. The correspondence does not indicate an intention on the 
part of either of the parties to make a new contract or to modify their existing 
rights.in any respect. All of the questions and answers relate to the policy and 
the original “D. of I.” contracts. There is no expression of any desire to make 
a new bonus agreement. In fact, such an agreement, if made, would have been 
contrary to law, for insurance companies were prohibited in 1917 from offering 
special inducements not set out in the policy, for the acceptance of insurance 
contracts (Pol. Code, § 633b). 

The judgment is affirmed. 

We concur: Pullen, P. J.; R. L. Thompson, J. 


BLACKMON v. McLENDON. No. 10036. 
Supreme Court of Georgia. Sept. 17, 1934. 
176 Southeastern Reporter 27. 
1. INSURANCE. 

In assignee’s suit on life policy allegedly assigned as collateral security for 
debt, evidence of prior contract of assignment between insured and assignee, 
not assented to in writing by insurer, purporting to assign policy to assignee 
unconditionally upon specified consideration, Held admissible on issue of whether 
assignment was supported by consideration 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

2. INSURANCE. 

In assignee’s suit on life policy, where part of specified consideration for 
assignment of policy was conveyance of realty of stated value, deed conveying 
realty to insured Aeld admissible in evidence on issue of whether assignment was. 
supported by consideration. 

(For other cases, see Insurance, Dec. Dig. § 648]|1].) 

Error from Superior Court, Wilkes County; C. J. Perryman, Judge. 

Suit by Toombs McLendon against the National Life Insurance Company, 
wherein J. H. Blackmon, administrator, was made a party and filed an interven- 
tion. Judgment for plaintiff, intervener’s motion for a new trial was overruled, 
and intervener brings error. 

Affirmed. 

B. W. Fortson, of Washington, Ga., for plaintiff in error. 

Earle Norman, of Washington, Ga., for defendant in error. 


Syllabus Opinion by the Court. 
ATKINSON, Justice. 


Toombs McLendon, as assignee (as collateral security for a debt) of a 
policy of life insurance issued to Georgia McLendon, instituted an action against 
the National Life Insurance Company for an amount alleged to be due on the 
policy, consisting of an alleged balance after deducting the amount of a des- 
ignated “policy loan” due on the policy. In its answer the defendant admitted 
that it was indebted tor the said balance alleged to be due on the policy, but 
set up, in the nature of a petition for interpleader, that J. H. Blackmon, as 
administrator of the estate of Georgia McLendon, had asserted a claim for the 
amount; that it was doubtful to which of the claimmants the amount should be 
paid; that defendant stood ready and offered to pay the amount into court. It 
was prayed that the court decree the rightful claimant, to the end that defendant 
should be protected in the payment of said sum. The alleged balance was paid 
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into court under order that the company be discharged: to the extent of such 
payment. The administrator was duly made a party, and filed his intervention 
setting up his claim to the proceeds of the policy, and attacking the alleged 
assignment as void on the grounds (a) that such assignment was not executed 
by the insured; (b) that at the time of the alleged assignment the assignor was 
not indebted to the assignee; (c) that, if the assignment was executed and a 
debt existed, such assignment was nevertheless void because obtained by fraud 
and undue influence. On the trial a verdict for the plaintiff, Tooms McLendon, 
was directed. Blackmon, administrator, made a motion for a new trial on the 
general grounds, and on certain special grounds complaining of rulings upon 
admissibility of evidence, and of the direction of the verdict. A new trial was 
refused, and the movant excepted. Held: 

[1] 1. On the issue of no consideration for the note and the contract of 
assignment of the insurance policy as collaterial security for the note, raised by 
the intervention of the administrator, evidence of a prior contract of assignment 
between the parties, not assented to in writing by the insurer, purporting to 
assign unconditionally the policy to the same assignee upon a specified con- 
sideration, was admissible. 

[2] 2. Where a part of the specified consideration was conveyance of realty 
of a stated value, the deed conveying the realty to the assignor was also admis- 
sible in evidence. 

3. The evidence demanded a finding that the assignment alleged in the 
petition was duly executed and recognized by the insurer; also that the contract 
was upon a valid consideration. 

4. The evidence was insufficient to authorize a finding that the assignment 
was procured by fraud or undue influence. 

5. Under the pleadings and the evidence, the verdict directed for the plaintiff 
was demanded, and such direction was not erroneous on the ground that there 
were issues of fact that should have been submitted to the jury. 

6. In the circumstances, the grounds of the motion for a new trial show no 
error, and the judge did not err in refusing a new trial. 

Judgment affirmed. 

All the Justices concur. 


KARP vy. METROPOLITAN LIFE INS. CO. No. 47. 
Supreme Court of Michigan. Sept. 18, 1934. 
256 Northwestern Reporter 330. 
1. INSURANCE. 


If delivery of life policy was necessary to create liability on part of insurer, 
burden was upon beneficiary to establish delivery by preponderance of evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
2. INSURANCE. os tenis : 
In action on life policy, evidence held sufficient to support finding that policy 
had not been delivered, so that under terms of policy beneficiary could not 
recover. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
3. INSURANCE. 

_ Where life policy provided that insurer incurred no liability until delivery 
of policy and payment of full first premium during lifetime of insured, policy 
sent to insurer’s agent was not sent for unconditional delivery but for delivery 
after payment in full of first premium, and, when such payments had not been 
made in lifetime of insured, beneficiary acquired no rights under policy. 

(For other cases, see Insurance, Dec. Dig. § 137[2].) 


Appeal from Circuit Court, Wayne County; Theodore J. Richter, Judge. 

Action by Nettie Karp against the Metropolitan Life Insurance Company. 
From a judgment for the defendant, the plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Peter P. Boyle and Louis Rosenzweig, both of Detroit, for appellant. 

Bulkley, Ledyard, Dickinson & Wright, of Detroit, for appellee. 

NELSON SHARPE, Chief Justice. 
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On December 19, 1932, Louis Karp applied for insurance on his life in the 
defendant company. A policy for $2,000 was issued pursuant thereto on Decem- 
ber 28, 1932, and sent to M. Chesley Moran, defendant’s agent at Detroit, for 
delivery. The first premium payable thereon was $34.26. Karp died on January 
16, 1933. This action is brought by the plaintiff, the beneficiary named in the 
policy, to recover the amount thereof. It was tried before the court without a 
jury, and resulted in a judgment for the defendant, based upon a finding that there 
had been no delivery of the policy. The plaintiff has appealed. 

The application, a copy of which was annexed to the policy, contained the 
following provision: “That the Company shall incur no liability under this appli- 
cation until it has been received, approved, and a policy issued and delivered, 
and the full first premium stipulated in the policy has actually been paid to and 
accepted by the Company during the lifetime of the Applicant, in which case 
such policy shall be deemed to have taken effect as of the date of issue as recited 
on the first page thereof.” 

A paragraph in the policy reads as follows: “The provisions and Benefits 
printed or written by the Company on the following pages are a part of this 
Policy as fully as if recited over the signatures hereto affixed.” 

It appears that at the time the application was delivered to the agent $3 
was paid to him to apply on the first premium, the amount of which was $34.26. 
A receipt therefor was sent to the agent with the policy, but it was stated therein 
that it was “not binding upon the Company until the premium has actually been 
paid in cash.” . 

[1, 2] If delivery of the policy was necessary in order to create liability on 
the part of the defendant, the burden was upon plaintiff to establish it by a pre- 
ponderance of the evidence. She testified that, on or about January 7, 1933, Moran 
brought the policy to their home and left it with her on her promise to pay the 
balance of the premium on the following Saturday, that she then had the money 
to pay it, but he did not call for it until the Monday following and after the death 
of her husband, and that she then returned the policy to him. The agent, Moran, 
denied that he had at any time left the policy with the plaintiff, and Charles H. 
Patterson, an inspector sent by the defendant to investigate her claim, testified 
that she admitted to him that she had never seen the policy. The trial court 
found that the policy had not been delivered, and with this finding we are in 
accord, 

Counsel for the plaintiff insist that “actual manual delivery” was not necessary 
in order to create liability. In Bowen vy. Prudential Insurance Co., 178 Mich. 63, 
144 N. W. 543, 545, 51 L. R. A. (N. S.) 587, the following from 1 May on Insur- 
ance (4th Ed.) § 60, was quoted with approval: “To constitute a delivery of a 
policy, it is not necessary that there should be an actual manual transfer from one 
party to the other. The agreement upon all the terms, and the issue and trans- 
mission to the agent of a policy in accordance therewith, for delivery without con- 
ditions, is tantamount to a delivery to the insured.” 

In the opinion in that case, written by Chief Justice Steere, it was said: “A 
contract of insurance rests upon and is controlled by the same principles of law 
applicable to any other contract. What the contracting parties intended, mutually 
agreed to, and their minds met upon, is the measure of their obligations. They 
could agree that the policy, though approved and executed, should have no effect 
until delivered, or till a certain time had arrived, or until some other condition had 
been performed, and when this is established the courts have no authority to make 
the contract binding upon either party contrary to their intention and the terms of 
their express agreement.” 

In Wells v. Prudential Insurance Co., 239 Mich. 92, 214 N. W. 308, the holding 
in the Bowen Case was commented, on and approved, and the provisions in the ap- 
plication and policy for delivery were held to be binding upon the beneficiary. 

[3] The policy was not sent to the agent for unconditional delivery to the in- 
sured. It was to be delivered after the first premium was paid in full. Such pay- 
ment not having been made prior to the death of the insured, the plaintiff, as 
beneficiary, acquired no rights thereunder. 

The judgment is affirmed. 

Potter, North, Fead, Wiest, Butzel, Bushnell, and Edward M. Sharpe, JJ., 


concur, 
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ILLINOIS BANKERS’ LIFE ASSUR. CO. v. STRINGHAM. No. 130. 
Supreme Court of Michigan. Sept. 18, 1934. 
256 Northwestern Reporter 352. 
2. INSURANCE. 

In insurer’s suit to cancel reinstatement of life policy for fraud, evidence 
required finding that insured was afflicted with tuberculosis when he applied for 
reinstatement, notwithstanding physicians testifying stated that they could not be 
certain that insured had tuberculosis because of failure to make most scientific test. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


4 Appeal from Circuit Court, Eaton County, in Chancery; Russell R. McPeek, 
Judge. 

Suit by the Illinois Bankers’ Life Assurance Company against Ruby J. String- 
ham. From a decree for defendant, plaintiff appeals. 

Reversed and rendered. 

Argued before the Entire Bench. 

C. B. Fisk Banks, of Charlotte (John H. Passmore, of Chicago, IIl., of 
counsel), for appellant. 

Rosslyn L. Sowers, of Charlotte, for appellee. 

Frap, Justice. 

The suit is to cancel, for fraud, reinstatement of a life insurance policy 
issued in 1917, which lapsed for nonpayment of premium in 1930. The assured, 
Jesse T. Stringham, died May 23, 1932. 

Both the original application, made a basis of reinstatement, and the application 
for reinstatement contained the usual representations that assured was in sound 
health, and had not and did not have consumption nor other serious disease. The 
claim of fraud is that the representations were false. 

Stringham was a veteran of the Spanish American War. In 1900 he filed 
sworn declaration for invalid pension, stating he was unable to earn a living by 
reason of “varicocele of left side and disease of lungs,” and that to the best of 
his knowledge the disabilities were permanent. Supporting affidavit of Dr. 
Stimson, filed in 1902, averred, in addition to specfic symptoms, that assured’s 
lungs were in “very bad condition” and he had advised him to go west on account 
of them. 

In 1926, assured filed application for increased pension in which he stated he 
was disqualified from manual labor by reason of “Varicocele and Lung Trouble,” 
to the best of his belief permanent. Dr. Moyer supported the application by affi- 
davit, stating he had “examined said Jesse T. Stringham at least twice a year for 
seven years, and have noted the progress of his disease, which is T. B. of the 
lungs. He has a cavity in one lung practically healed but at times causes him a 
good deal of trouble’; and further stating that the condition was bound to be 
progressive, was worse each winter, the doctor was positive it had progressed in 
the preceding six months, but expected improvement during warm weather. 

In proof of death submitted to plaintiff, defendant stated the character of the 
assured’s last illness to be a “bad cough and troubled breathing”; an acquaintance 
made a statement that the assured had been in poor health for about a year and 
death had resulted from lung trouble; the attending physician, Dr. Moyer, gave 
both the remote and immediate causes of death as “T. B.” The death certificate 
stated the cause of death as “T. B. of both lungs.” 

In the medical examination for the original policy, the assured, in answer to 
a question whether he had ever applied for pension, stated: “Yes, for varicocele.” 
In his report, Dr. Huber, the medical examiner, stated he found no indication of 
tuberculosis or serious disease, past or present. He confirmed his report on the 
stand. Similar statement was made in the medical report on reinstatement by Dr. 
Stealy, who, however, was not sworn as a witness. It does not appear that assured 
mentioned his lung troubles to the examiners. 


Drs. Stimson, Moyer, and Rickerd, the latter a member of the pension exam- 
ining board in 1926, testified. It was shown that Stringham was a stonecutter 
from 1913 to 1929 and that the occupation produces dust which, getting into the 
lungs, causes a condition somewhat similar to consumption. All the doctors testi- 
fied that assured had lung trouble. None gave an opinion that it was stone dust 
disease. Drs. Stimson and Moyer did not deny their diagnoses as set up in the 
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pension papers and proof of death. Their attitude is that, as put by Dr. Stimson, 
“clinically” they had found tuberculosis, but “pathologically” they did not know. 
They said that without a miscroscopic examination of sputum they could not be 
certain assured had consumption. 

[1, 2] The evidence is convincing that assured had lung trouble from 1900 
to the time of his death and it was the cause of death. The medical opinion, so 
far as stated, is that he had tuberculosis. Against the opinion is only a possibility 
that his lung trouble arose from stone dust, so remote a possibility that no doctor 
hazarded an opinion that stone dust, and not tuberculosis, was the trouble. 

The essential question is whether plaintiff had the burden of proof beyond a 
doubt and must fail because the doctors stated that they could not be certain that 
assured had tuberculosis as they had not made a test according to the most 
scientific and accurate method. Such standard of proof of the character of disease 
and cause of death could not fail to work injustice in innumerable cases where 
claims are made under policies. It would destroy the evidentiary value of opinions 
of physicians who have not at their command the means of the ultimate test. As 
between medical opinion based upon “clinical” diagnosis and a mere remote possi- 
bility, there can be no choice. 

The overwhelming evidence is that the assured was afflicted with tuberculosis 
when he applied for reinstatement and the policy must be set aside for fraud. 

Decree is reversed and one will be entered, in accordance with this opinion 
with costs. 

Nelson Sharpe, C. J., and Potter, North, Wiest, Butzel, Bushnell and Edward 
M. Sharpe, JJ., concur. 


MOGYOROS v. PRUDENTIAL INS. CO. OF AMERICA. No. 65. 
Supreme Court of Michigan. Oct. 1, 1934. 
256 Northwestern Reporter 544. 


2. INSURANCE. 
Where industrial policy provided that payment might be made to any blood 
relative or connection by marriage of insured and thereby all claims under policy 


should have been duly satisfied, payment to mother of insured was satisfaction of 
obligation, though insured left surviving a widow and child. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 
Appeal from Circuit Court, Wayne County; Sherman D. Callender, Acting 
ludge. 

Action by Rose Mogyoros, administratrix of the estate of Zigmond Mogyoros, 
deceased, against the Prudential Insurance Company of America. From an order 
and judgment granting defendant’s motion to dismiss, plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Henry Stone, of Detroit, for appellant. 

Emmons, Oren & Sleeper, of Detroit (Donald McGaffey, of Detroit, of coun- 
sel), for appellee Prudential Ins. Co. of America. 

NortH, Justice. 


Plaintiff is the widow and the administratrix of the estate of Zigmond Mogyo- 
ros, who died April 4, 1930. Deceased was insured in defendant company under 
two policies totaling $758.61. On April 8 defendant paid the insurance in full to 
Klara Mogyoros, mother of deceased. At the time of Mogyoros’ death the widow 
was a minor. There are also two children surviving deceased, the younger being 
a posthumous child. The widow as administratrix brought this suit to recover the 
amount of the insurance carried by deceased. Defendant made a motion to dismiss 
plaintiff's suit on the ground that “the claim or demand set forth in the plaintiff’s 
pleading has been released.” From the affidavit in support of the motion to dismiss 
it appears that these insurance policies were of the so-called “industrial type” and 
each contained a “facility of payment” clause which, omitting immaterial pro- 
visions, reads as follows: “Facility of Payment: It is understood and agreed that 
the said company may make any payment, or grant any nonforfeiture privilege 
provided for in this policy to any relative by blood or connection by marriage of 
the insured, * * * and the production by the company of receipt signed by any 
r either of said persons, or of other sufficient proof of such payment or grant of 
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such privilege to any or either of them, shall be conclusive evidence that such 
payment or privilege has been made or granted to the person or persons entitled 
thereto, and that all claims under this policy have been duly satisfied.” 

It further appears from the affidavit in support of the motion to dismiss, and 
is undenied in this record: “That after the death of the said Zigmond Mogyoros, 
one Klara Mogyoros furnished to the defendant, through deponent’s office, certain 
proofs of death of said Zigmond Mogyoros and the said Klara Mogyoros at the 
same time delivered to defendant’s agents, the said policies of insurance, the pre- 
mium receipt books and the attending physician’s certificate of death, etc., and 
made claim for the proceeds of the said insurance as a relative by blood of the 
said Zigmond Mogyoros, to-wit as his mother * * *,” Thereupon defendant 
paid the insurance to the mother of deceased and took from her a receipt therefor 
incident to her indorsement upon defendant’s check by which the payment was 
made. It is upon this showing, and evidently under the practice provided in Court 
Rule (1931) No. 18, that defendant moved the trial court to dismiss plaintiff's 
suit. At the hearing of the motion plaintiff filed a counter affidavit in which she 
set forth that the payment of the insurance by defendant was “made without the 
consent of this deponent and against her will.” And further: 

“That the agent of said defendant knew the conditions and circumstances at 
the time the deponent’s husband died; that this deponent was in ill health and 
unable to attend to her business, and that the insured was the father of minor 
child. 

“Deponent further says that the funeral expenses of her husband, and other 
expenses were paid out of certain $1100.00 death benefit paid by a fraternal lodge. 

“Deponent further says that the defendant has disregarded her rights, and the 
rights of the two minor children, the survivors and the beneficiaries of Zigmond 
Mogyoros.” 

{1, 2] The trial court granted defendant’s motion to dismiss and _ plaintiff's 
appeal presents the following question: “Is a motion to dismiss the proper plead- 
ing to raise the defense that the insurance company had been discharged from any 
further liability by reason of the payment to Klara Mogyoros?” 

The record discloses that there is no dispute of fact between these parties 
as to the controlling issue. Payment is admitted, at least not denied. The right of 
defendant to make such payment and assert the same as a discharge of or release 
from its contractual obligation is a question of law. Whether wisely or unmwisely, 
deceased in his lifetime saw fit to enter into this contract of insurance with 
defendant. Plainly and specifically it provides that “payment” may be made to 
any blood relative or connection by marriage of the insured and thereby all claims 
under the policy shall have been “duly satisfied.” 

This contract in this particular is no different than A’s promissory note pay- 
abie to B or C. Payment by A to B is a satisfaction of the obligation and C may 
not be heard to complain. Park v. Parker, 216 Mass. 405, 103 N. E. 936. See, also, 
note 57, 8 C. J. p. 597, citing numerous cases. 

“Where two or more persons are joint creditors, payment may ordinarily be 
made to any of them, even though some are minors, unless it is otherwise agreed 
by all the parties.” 48 C. J. p. 590. 

The policies in suit contained other contingent provisions as to payment “to 
any person appearing to said company to be equitably entitled to the same 
x * *” but these provisions are not here involved. When payment is made 
under such provisions, the insurer must exercise caution and good faith. That 
issue was involved in Sylvester v. Metropolitan Life Ins. Co., 255 Mich. 302, 238 
N. W. 234. It is not presented in the instant case, and therefore the cited decision 
is not controlling of the case before us on this appeal. As bearing upon this phase 
of the case, see Jones’ Adm’r v. Prudential Insurance Co., 225 Ky. 238, 8 S.W.(2d) 
412. 

The order and judgment of the trial court granting defendant’s motion to dis- 
miss was justified by the record and is affirmed. Costs to appellee. 


Nelson Sharpe, C. J., and Potter, Fead, Wiest, Butzel, Bushnell, and Edward 
M. Sharpe, JJ., concur. 








Lauer v. Michigan Life Ins. Co. 


LAUER v. MICHIGAN LIFE INS. CO. No. 103. 
Supreme Court of Michigan. Oct. 1, 1934. 
256 Northwestern Reporter 567. 
INSURANCE. 

Where surrender of life policy by insured was accepted by letter of insurer 
promising payment of surrender value, obligation of insurer to pay surrender value 
became fixed and was not changed by death of insured before its payment, and 
hence beneficiary could recover only surrender value and not face value of policy. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

Appeal from Circuit Court, Saginaw County, in Chancery; Clarence M. 
Browne, Circuit Judge. 

Suit by Violet L. Lauer against the Michigan Life Insurance Company. Decree 
for plaintiff, and defendant appeals. 

Reversed, and bill dismissed. 

Argued before the Entire Bench. 

Samuel D. Pepper, of Port Huron (Herbert P. Orr, of Caro, of counsel), for 
appellant. 

Robert H. Brucker, of Saginaw (Raymond R. Kendrick, of Saginaw, of 
counsel), for appellee. 

Wiest, Justice. 

The husband of plaintiff was insured by defendant company with plaintiff as 
beneficiary. May 5, 1932, the insured desired to obtain the surrender value of the 
policy and sent to defendant a receipt printed on the policy, signed by himself 
and the beneficiary, in order to accomplish that end. Defendant’s local agent at 
Saginaw forwarded the policy and receipt to defendant, and, on May 13, 1932, 
wrote the insured that the surrender value of $144 would be paid on or about 
July 8, 1932. It was not so paid, ard the insured, by letter, on July 15, 1932, made 
inquiry as to the reason. July 17, 1932, the insured died very suddenly, and defend- 
ant’s local agent was notified of his death the next day. July 19, 1932, the iocal 
agent visited defendant’s office in Detroit and made report of the insured’s death, 
and defendant company sent out a letter, addressed to the insured, inclosing a 
check for the surrender value of the policy dated as of July 15, 1932. Plaintiff 
refused the check, and filed the bill herein to have the surrender receipt canceled 
and the insurance decreed in force, and obtained a decree to such effect. Defend- 
alt appeals, claiming that, upon receipt of the surrender of the policy and the 
promise, by letter, to pay, the policy was canceled and payment of the obligation 
after death of the insured was valid. 

The insured and beneficiary had a right to surrender the policy. This they did. 
Defendant accepted the surrender by letter promising payment. Thereupon the 
surrender value and obligation to pay became fixed in accordance with contract 
rights. Rights so fixed were not changed by death of the insured nor the accom- 
plished surrender abrogated. The circuit judge found: 

“That the plaintiff and her husband did in fact execute and forward to the 
defendant the policy bearing the endorsement, in form a receipt for one hundred 
forty-four dollars ($144.00) under the mistaken belief that the money would be 
paid promptly; that the defendant having full knowledge of the death of plain- 
tiff's decedent and for the purpose of attempting the completion of the surrender 
of the policy, did on July 19th, 1932, forward what purported to be a check issued 
July 15, 1932, but which was in fact issued after the assured’s death; that in 
sending this remittance, the defendant did not act in good faith and that no effect 
can be given to their attempted payment as any evidence of an acceptance of sur- 
render, or cancellation of the policy by them. Although the policy was in the pos- 
session of the defendant, no witness appeared in its behalf to fix the time of the 
alleged cancellation of the policy. 

“The court finds from all of the testimony and the documentary evidence 
introduced that the policy was never canceled by defendant as a matter of fact.” 

There was no fraud perpetrated by the insurance company, nor was the 
accomplished surrender abrogated or the policy reinstated by the death of the 
insured before payment. 

In Pacific States Life Insurance Co. v. Bryce (C. C. A.) 67 F.(2d) 710, 711, 
91 A. L. R. 1446, the pivotal questions here presented were before the Court of 
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Appeals of the Tenth Circuit. There an insured and his beneficiary mailed the 
policy to the insurance company, and before payment of the surrender value the 
insured died. The court stated: 

“Plaintiff's theory, adopted by the trial court, is that the execution of the 
surrender agreement was an offer by the insured to the company to surrender the 
policy for a cash payment of $435.00; that such offer lapsed and the surrender 
agreement voided because the surrender value was not paid within a reasonable 
time or before the death of the insured. 

“With this construction of the policy contract we are not in accord. It puts 
the cart before the horse. The policy vested in the insured certain definite rights, 
among .them the right to be paid the reserve on his policy in cash upon a sur- 
render of his policy, if demanded within a specified time. The insured did demand 
the surrender value within the prescribed time, and surrendered his policy. When 
he did so—a month before his death—he became absolutely entitled to payment in 
cash of $435.00. Upon his death his estate, and not his beneficiary, became entitled 
to that sum. The offer is contained in the policy contract, and is from the com- 
pany to the insured; the option is in the insured and not the company, and his 
acceptance completes the contract; the company has no right to accept or reject; 
its obligation to pay is absolute. Under plaintiff’s theory, an insured may only 
offer to surrender his policy for its cash value; the company may then accept or 
reject the offer, and if it fails to pay as agreed, the offer lapses. Such a construc- 
tion would wipe out the right of an insured to the cash surrender value of his 
policy, because the company could defeat his right by rejecting his offer, or by 
failing to pay. To construe an exercise of an option as an offer to the company, 
subject to rejection or lapse, would be to warp the plain terms of the contract and 
to deny the insured a right he has paid for. If Bryce, on March 15, had sued the 
company for $435.00, could the company have defended on the ground that it had 
riot accepted his offer to take the cash surrender value? Clearly not; yet plaintiff's 
contention comes down to that. ? 

“The cases, as far as we are advised, are at one in holding that the rights of 
the parties are fixed when an option given by a policy is exercised by the insured. 
In Lipman v. Equitable Life Assur. Society (C. C. A. 4) 58 F.(2d) 15, 18, the 
insured was killed the day the application for the surrender value was received by 
the company and before the check therefor was mailed. The Fourth Circuit Court 
of Appeals held that liability was limited to the surrender value, Judge Parker 
saying : 

““Since the insured had the option to surrender her policy and take the cash 
surrender value on October 10th, there can be no question but that the rights of 
the parties became fixed and insured became entitled to the cash surrender value, 
and nothing more, when she exercised the option. It was not necessary that defend- 
ant do anything. There was a meeting of the minds of the parties when insured 
accepted the continuing offer of the company evidenced by the option.’ 

“Other cases to the same effect are Pequot Mfg. Corp. v. Equitable Life 
Assurance Society, 253 N. Y. 116, 170 N. E. 514; State Life Ins. Co. v. Finney, 216 
Ala. 562, 114 So. 132: Northwestern Mutual Life Ins. Co. v. Joseph, 103 S. W. 
317, 31 Ky. Law Rep. 714, 12 L. R. A. (N. S.) 439; McCormick v. Travelers’ Ins. 
Co., 215 Mo. App. 258, 264 S. W. 916; Cooper v. West, 173 Ky. 289, 190 S. W. 
1085. Plaintiff distinguishes these cases upon the ground that there was an unrea- 
sonable delay of some forty days in the case at bar, not present in the cited cases. 
The delay of the company, assuming it to be unreasonable, was a breach of its 
contract to pay the surrender value; it does not follow from the fact that a con- 
tract is breached, that there never was a contract.” ; 

That case was an action at law brought by the beneficiary, but the legal priu- 
ciples there stated effectually bar this suit. 

The decree is reversed, and the bill dismissed, with costs to defendant. 


Nelson Sharpe, C. J., and Potter, North, Fead, Butzel, Bushnell, and Edward 
M. Sharpe, JJ., concur. 








Reed v. Metropolitan Life Ins. Co. 


REED v. METROPOLITAN LIFE INS. CO. No. 79. 
Supreme Court of Michigan. Oct. 1, 1934. 
256 Northwestern Reporter 610. 
2. INSURANCE. 

Under group policy which reserved to insured right to change beneficiary at 
any time, beneficiary had only revocable expectancy contingent upon remaining 
beneficiary to time of death of insured, and such interest was contingent only upon 
change of beneficiary having been legally made. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 

Under group policy providing that to effectuate change of beneficiary insured 
must make application and secure employer’s indorsement upon certificate, appli- 
cation must be made even though indorsement might be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Under group policy providing that to effectuate change of beneficiary insured 
must make application therefor, insured’s intent to effect change is insufficient. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. 

Where insured, upon applying for second certificate under group policy pro- 
viding that to effectuate change of beneficiary insured must make application and 
secure employer’s indorsement upon certificate in reply to question as to whether 
there was change in address of beneficiary gave address at which insured was liv- 
ing with woman who was not beneficiary named in first certificate, insurer which 
paid policy to such woman held liable to named beneficiary upon both certificates, 
since change of beneficiary was not effectuated by alleged intent to do so. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Circuit Court, Genesee County; James S. Parker, Judge. 

Action by Gertrude Reed against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Cook, Sheppard & Stipes, of Flint, for appellant. 

R. M. Van Dyne, of Flint, for appellee. 

NELSON SHARPE, Chief Justice. 

On January 3, 1927, Willie Reed, an employee of the Saginaw Products Com- 
pany in the city of Saginaw, signed a written application for life insurance in the 
sum of $1,000, under a group policy, No. 3200G, issued by the defendant, Metro- 
politan Life Insurance Company, to the General Motors Corporation, of which the 
Products Company was a division. He stated therein that the name of the bene- 
ficiary was Gertrude Reed, his wife. She at that time was living in the state of 
Tennessee. They had theretofore been lawfully married and had three living chil- 
dren. Pursuant thereto and in conformity with the provisions of the group policy, 
a certificate was issued to him in which Gertrude Reed was named the beneficiary. 

On November 1, 1928, an opportunity was given to the employees of the 
Products Company to procure additional insurance in the sum of $1,000, and Reed 
signed an application therefor. A certificate was issued to him by the defendant 
company pursuant thereto. The beneficiary was not named therein. It, however, 
stated: “This Certificate is issued and accepted as being in addition to and not a 
substitute for the Certificate previously issued to the said Employe under Group 
Policy No. 3200G.” 

Reed was killed in an automobile accident on October 2, 1931. This action is 
brought by the beneficiary named in the first certificate to recover on both cer- 
tificates. She had judgment therefor, less an allowance for funeral and burial ex- 
Penses in the sum of $1,875. Defendant has appealed. 

The defense is based upon the claim that the deceased in his lifetime had 
changed the beneficiary named in the certificate and assigns error upon the re- 
tusal of the court to so hold. The facts are not in dispute. During the spring of 
1928, the deceased met a woman in Saginaw named Gertrude Merritt, and soon 
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thereafter they began living together in illicit relationship and were regarded by 
those with whom he associated as husband and wife. 

The evidence relied on to establish the change of beneficiary is as follows: 
Mary Elizabeth Bottke, an employee of the Products Company at the time de- 
ceased made his application for additional insurance, testified that all of the em- 
ployees signed the applications therefor in her presence; that she at that time 
wrote on the first application, made by the deceased, under the words “name of 
beneficiary,” “Reed—Gertrude—Wife,” the address, “207 Sears St.,” and stated as 
her reason for doing so: “When the man was called in to sign an extra additional 
thousand dollar card we asked him at that time if there was any change of address 
for the beneficiary and that is what he gave us.” She also testified that she at 
that time had a blank form for a change of beneficiary. 

Maude Robinson testified that the deceased and Gertrude Merritt were living 
together at 207 Sears street and that, in her presence, the deceased gave both of 
the certificates of insurance to Gertrude and “told her he took out the beneficiary, 
that is, had it to her as Gertrude Reed, address 207 Sears.” 

It also appears that a few days after Reed’s death Gertrude Merritt, repre- 
senting herself to be his widow and only heir, was appointed administratrix of his 
estate and that the defendant thereafter paid to her the $2,000 insurance. She signed 
the name “Gertrude Reed” to the receipt therefor. 

The group policy, issued by the defendant, contained the following provisions: 

“The Company will issue to the Employer, for delivery to each Employee 
insured hereunder, an individual Certificate, reciting the benefits to which such 
Employee is entitled under this policy and the name of the Beneficiary designated 
by the Employee.” 

“Any Employee insured hereunder may, from time to time, change the Bene- 
ficiary by filing written notice thereof with the Employer accompanied by the Cer- 
tificate of such Employee. Such change shall take effect upon endorsement thereof 
ly the Employer on such Certificate, and unless the Certificate is so endorsed, the 
change shall not take effect.” 

\nnexed to and forming a part of the first certificate, issued to the deceased, 
was the following: “The beneficiary may be changed at any time, but only by the 
employe, such change to take effect upon receipt by the employer of due applica- 
tion for such change, and upon endorsement by the employer covering the change 
on the employe’s Certificate. Should any beneficiary die before the insured, the 
interest of such beneficiary shall vest in the insured.” 

The application for additional insurance contained the following: “The bene- 
ficiary for this additional insurance is to be the same as previously designated. 
Should I desire to change the beneficiary, I will complete ‘Change of Beneficiary’ 
Form, G. 20.” 

Under these provisions the deceased might have changed the beneficiary in the 
certificates, issued to him, at his pleasure, by complying therewith. He did not do 
so. Neither the defendant company nor his employer had any notice of a desire 
on his part to make such change. 

[2] Under the policy issued to the employer and the certificate issued pursuant 
thereto to the insured, which reserved the right in him to change the beneficiary at 
any time, the beneficiary had no vested interest therein “but only a revocable 
expectancy contingent upon remaining the beneficiary to the time of the death of the 
insured.” Quist v. Western & Southern Life Insurance Co., 219 Mich. 406, 189 
N. W. 49, 50. Her interest, however, was contingent only upon a change of bene- 
ficiary having been legally made. 

[3] In the first certificate issued to the insured he was informed that he might 
change the beneficiary at any time but, in order to do so, he must make due appli- 
cation therefor and secure the indorsement of his employer on the certificate. While 
indorsement might be waived by the insurer (Quist v. Western, etc., Insurance Co., 
supra), an application therefor must be made. No effort was made by the insured 
to comply with the provision in his certificate. Had he intimated to the employee 
of the company, who testified that he gave the address of the beneficiary as 207 
Sears street, that he desired to change the beneficiary, she would doubtless have 
complied with his wishes in that respect by the use of the blank therefor with 
which she had been provided. 


[4, 5] An intent on his part to effect the change is not sufficient. In Johnson 
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Life] Venditto v. Spratt’s Patent 


y. Agricultural Life Insurance Co., 225 Mich. 331, 196 N. W. 187, an unmarried 
woman took out a policy of insurance, in which her brother was named the bene- 
ficiary. She afterwards married and desired to substitute her husband as beneficiary. 
She consulted the agent of the insurance company and was informed by him that 
she must make application therefor, as required by the terms of the policy, and 
was told that he had no blanks therefor but would send to the company for them. 
He did so but before they arrived she passed away. It was held that the “unexe- 
cuted intention” of the insured was insufficient to change the beneficiary. 

“Tt is generally held that an unexecuted intent to substitute a new beneficiary 
is net equivalent to an actual substitution, even though the certificate is delivered 
to the person attempted to be substituted.” Vanasek v. Western Bohemian Fra- 
ternal Ass’n., 122 Minn. 273, 142 N. W. 333, 336, 49 L. R. A. (N. S.) 141, Ann. Cas. 
1914D, 1123. 

The judgment is affirmed. 

Potter, North, Fead, Wiest, Butzel, Bushnell, and Edward M. Sharpe, JJ., 
concur. 

VENDITTO v. SPRATT’S PATENT (AMERICA), Limited. No. 41. 

Supreme Court of New Jersey. Oct. 2, 1934 
174 Atlantic Reporter 697. 
2. INSURANCH. 

In one-year group life policy, renewable from year to year clause that delay 
i payment of premium for not more than 31 days would not void policy did not 
operate to continue policy in force after expiration of stated term. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. 

Employer taking out group life policy, renewable from year to year, had right 
to permit policy to expire as to employee whom it considered to be no longer 
employed, though premium was payable in part from contributions of employee. 

, (For other cases, see Insurance, Dec. Dig. § 177.) 


Syllabus by the Court. 

1. An order “dismissing” a complaint based on a motion to strike out is not 
in itself a final judgment which will support an appeal. 

2. The life policy involved in this cause was a term policy for one year, 
renewable from year to year as to each employee of defendant covered thereby. 
It contained a clause that delay in payment of premium for not more than 31 
days would not void the policy, but that such policy would remain in force for 
that period. Held, that this clause did not operate to continue the policy in force 
after the expiration of the stated term. 


3. Affidavits setting up alleged declarations and admissions of employees, not 
shown directly or inferentially, because of the character of their employment, to 
have authority to make them, are not binding on the emplover. 

\ppeal from Court of Common Pleas, Essex County. 

Action by Antonio Venditto against Spratt’s Patent (America), Limited. 
From an order dismissing the complaint, the plaintiff appeals. 

Appeal dismissed. 

\rgued before Justice Parker, sitting alone pursuant to the statute. 

Gaetano M. Belfatto, of Newark, for appellant. 

Burtis S. Horner and Walter F. Waldau, both of Newark, for respondent. 

ParKER, Justice. 

[1] The appeal is from an “order” entered in the Essex pleas December 28, 
1933, “dismissing the complaint” in the cause. 

(2, 3] Passing this, and to terminate, if possible, a controversy apparently 
Without merit, we note the factual situation and our views thereon. The dispute 
arises out of a scheme of “group policy” life insurance. P. L. 1927, c. 53, p. 105 
(Comp. St. Supp. 1930, § 99—95a). The facts admitted are that in 1929 defendant 
held group policy G 2875 in the Prudential Insurance Company of America, 
lusuring for one year the lives of defendant’s employees, of whom _ plaintiff's 
deceased husband, Guiseppe Venditto, was one. Each employee contributed 60 
cents per month to the premium, and the employer paid the remainder. Venditto, 
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like other employees, had his individual “certificate” number 100, based on, and 
expressly referring to, the main policy. This certifies, among other things, that 
the Prudential Company, in accordance with and subject to the terms of G 2875, 
has insured the life of Venditto, “an employee included in the said group,” for 
$1,000: beneficiary, Antonia, wife. Insurance payable on receipt of due proof of 
death “while the insurance on the life of said employee is in force.” There was 
the further provision that “the insurance on the life of said employee shall auto- 
matically cease and determine upon termination of the employment of. said 
employee with the employer, except that at the option of the emplover said 
employee if temporarily laid off, on leave of absence, or temporarily disabled, 
shall during said period be considered as in the employ of the employer.” Then 
follows a provision that after such termination, and within 31 days, the employee 
may without examination take out individual life insurance at the usual rates for 
that class of insurance. The affidavits indicate that the cost of this to Venditto 
would have been from $60 to $70 per year on a policy of the same amount, viz., 
$1,000. 

The main and subordinate policies were dated December 5, 1929, for the term 
of one year, and renewable annually for a vear in each case. They were renewed 
in December 1930, and December, 1931, Venditto continued as an employee. But 
in August, 1932, he became ill, and after August 26 did no work for the defendant. 
The plaintiff's case rests on the claim that, notwithstanding these facts, his 
employment had not “terminated.” It appears that his monthly payments toward 
the insurance were due on the 15th of each month, and that the payment of 
November 15, 1932, was made. He died December 12, 1932. The employer had 
(according to the affidavits) struck his name from the roll of employees about 
November 16, and notified the company to cancel his insurance as of December 5, 
which was apparently done. It is further deposed that Venditto was notified 


of this in advance and was advised to take out individual insurance, but did not 
do so. 


There are indications in the state of the case that plaintiff made a claim on 
the insurance company, and, the claim being rejected, brought suit which resulted 
unsuccessfully. The present suit, as may have been observed, is not against the 
insurance company, but against the employer. The complaint charges an agree- 
ment whereby defendant, in consideration of 60 cents per month premium, agreed 
to “insure” Venditto’s life (i. e., take out insurance thereon) under a group 
policy for a year from December 5, 1929: that this was renewed for a year in 
1930 and for another vear “until December 5, 1932.” So reads the complaint. It 
then charges that “on December 10, 1932, while said policy * * * was in full force 
and effect, and Guiseppe Venditto was still in defendant’s employ, the defendant, 
unlawfully and without right, caused the policy to be cancelled” by the company; 
and that the company, on demand after Venditto’s death, refused to pay. 

The case does not exhibit any opinion of the court of common pleas in over- 
ruling the complaint, but under the settled rule it is the judicial action that is 
under review rather than the reasons that prompted it. We think such action was 
correct, and mainly for the reason that the claim of the complaint that the policy 
was wrongfully canceled by defendant “while in full force and effect” is not 
sustained either by the proof or by the allegations of the complaint. Clearly, 
from the latter, the agreement was to obtain insurance or one year, and that 
was done. Assuming that the renewals were by agreement between the parties 
founded on valid consideration, it is plain that the second renewal expired 
December 5, 1932, and there is no averment of a third renewal or of an agree- 
ment to renew. Here the plaintiff necessarily places herself on the ground that 
the group policy, which is read into the employee’s certificate, contained a clause 
that “in the payment of any premium under this policy except the first, a grace 
of 31 days without interest will be allowed, during which time the policy will 
remain in force”; and that this had the effect of continuing the second renewal 
for 31 days after its expiration date and kept Venditto’s insurance in force over 
the date of his death. But we cannot so read the clause. The policy was a term 
policy, for one year, expiring December 5, and that ended the matter. The group 
policy provided that the payments by the employer to the company were to be 
made monthly in advance, but, however, they were to be made, the obvious intent 
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Life | Gardner v. Northwestern Mutual Life Ins. Co. 253 


of the clause is to avoid a forfeiture of the policy during the term for delay in 
paying premium not extending over more than 31 days. ’ 

What defendant did was to let the group policy expire by limitation as to 
Venditto, whom it considered, rightly or wrongly, to be no longer “employed.” 
Dcfendant had the right to allow such expiration: so far as appears, defendant 
was under no obligation to renew. With this, neither the 3l-day grace to pay 
premium nor the 31 days allowed a former employee had anything to do. 

[4] We conclude that the complaint was properly struck out. 

The appeal will be dismissed. 





GARDNER v. NORTHWESTERN MUT. LIFE INS. CO. 
Supreme Court. Delaware County. Aug. 20, 1934. 
274 New York Supplement 256. 
1. INSURANCE. 


Presumption of death from seven years’ absence does not arise where there 
may exist circumstances or facts reasonably accounting for party’s absence, or 
where disappearance has been under circumstances indicating communication 
was unlikely. 

(For other cases, see Insurance, Dec. Dig. § 440.) 

2. INSURANCE. 

Evidence must be produced of facts justifying inference that absentee’s 
death is probable reason why nothing is known about him before presumption 
of death will apply. 

(For other cases, see Insurance, Dec. Dig. § 440.) 

3. INSURANCE. 

Circumstances preventing inference of death from mere unexplained absence 
include desire to conceal identity, improbability that under circumstances absen- 
tee would have communicated with home or fam'ly, that there was cloud upon 
his character, or that he was fugitive from justice. 

(For other cases, see Insurance, Dec. Dig. § 440.) 

4, INSURANCE. ’ 

Death of 34 year old insured leaving home same night as young woman in 
same community held not presumed as matter of law in seven years trom 
lisappearance, so as to bar by limitations action on life policies brought after 
inding skeleton of insured and woman 14 years later. 

(For other cases, see Insurance, Dec. Dig. § 440.) 

Action by Etta E. Gardner against the Northwestern Mutual Life Insurance 
Company. On motion under rule 107, Rules of Civil Practice, to dismiss the 
complaint upon the ground it appears therefrom the cause of action alleged is 
varred by the statute of limitations. 

Motion denied. 

\rthur F. Curtis, of Delhi, for plaintiff. 

Hamilton J. Hewitt, of Delhi, for defendant. 

McNaucnt, Justice 

The motion involves solely the question of whether the cause of action 
alleged in the complaint upon the face thereof and the facts submitted to the 
court by the moving papers is barred by the statute of limitations. 

The facts dscioscd by the moving papers and stated upon the argument 
ure undisputed. 

December 20, 1918, the defendant issued to one Harry W. Gardner a twenty- 
payment life policy, No. 1,294,421, for the sum of $1,000, loss thereunder payable 
to the plaintiff herein, Etta E. Gardner, the wife of the insured. January 20, 1919, 
the defendant likewise issued its five-year term policy, No. 1,299,922, for a like 
sium and payable to the same beneficiary. 

_ In June, 1919, the exact date not appearing from the moving papers, the 
insured left his home at Rockdale in Chenango county, stating that he was going to 
a dance. The same night a young woman residing in the same community like- 
wise left home. Neither party was ever seen or heard from thereafter. January 
3, 1933, hunters discovered a human skull while hunting in or near what is known 
as Michigan Swamp in the county of Chenango, in the vicinity of Mt. Upton. 
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Further investigation by the authorities resulted in the finding of two skeletons 
which were thereafter identified as those of the insured and the young woman 
who disappeared at the same time as the insured. No question as to identity js 
raiscd on this motion. Subsequently the plaintiff, the beneficiary named in the 
policies issued by defendant, presented proofs of loss thereunder, and the defendant 
failing and refusing to pay the claim, this action has been brought to recover 
upon the policies issued by the defendant. 

The defendant contends that the statute of limitations as against plaintiff’s 
alleged cause of action commenced to run seven years after the disappearance of 
the insured and that, more than six* years having elapsed since the expiration of 
the seven-year period, plaintiff's cause of action is barred by the statute oi 
limitations. 

There seems to be no direct authority in point in the state of New York. 
The plaintiff relies not upon presumption, but upon fact. She seeks to recover 
because of actual proof of the death of the insured, and bases her claim upon 
the fact that death was not known or discovered until January 3, 1933, and that 
the plaintiff had no knowledge whether the insured was dead or alive until 
such time. 

[1, 2] Considerable confusion has existed relative to presumption of death 
arising from seven years’ absence. The authorities are not in harmony. It is 
well established, however, that there is no conclusive presumption of death, even 
though seven years elapse after a person has disappeared and no tidings have 
been heard from him. The presumption is to he applied only after evidentiary 
facts are submitted. It does not arise when there may exist circumstances or 
facts which reasonably account for the party not being heard from, or whicre 
the disappearance has been under circumstances which would indicate communica- 
tion was unlikely. Evidence must be produced of facts which justify the inference 
that the death of the absentee is the probable reason why nothing is known about 
him before the presumption will apply. Matter of Board of Education of City 
of New York (In re Boerum St.), 173 N. Y. 321, 66 N. E. 11: Butler v. Mutual 
Life Ins. Co. of New York, 225 N. Y. 197, 121 N. E. 758: Donovan v. Twist, 105 
App. Div. 171, 93 N. Y. S. 990; Matter of Lindemann y. Reid Ice Cream Cor- 
poration, 222 App. Div. 700, 225 N. Y. S. 217: Matter of Konieczny vy. J. Kresse 
Co., Inc., 234 App. Div. 517, 256 N. Y. S. 275: Town of Van Buren v. City of 
Syracuse, 72 Misc. 463, 131 N. Y. S. 345; Matter of Wyllie’s Estate, 134 Misc. 
715. 236 N. Y. S. 370; Matter of Katz’ Estate. 135 Misc. 861, “39 N. Y. S. 722; 
Falk v. Empire State Degree of Honor, 143 Misc. 486, 256 N. Y. S. 794; Stevens 
v. Metropolitan Life Insurance Co., 151 Mis. 676, 273 N. Y. S. 638. 

[3] The presumption of death from unexplained absence, not being absolute, 
will not be indulged where the circumstances of the case are such as to account 
for the absence without assuming death. A variety of circumstances may exist 
which will prevent the inference of death from mere unexplained abse ice, such 
as a desire to conceal identity; the improbability that under the circumstances the 
person absent would have communicated with his home or family: that there 
was a cloud upon his character, or that he was a fugitive from justice. Cases 
cited, supra. This rule clearly would apply in the case of the insured. 

[4] From the facts disclosed by the moving papers and stated upon the argu- 
ment, it is apparent that the insured left his home under such circumstances as 
would reasonably justify the inference that he would not desire to make his 
whereabouts known. From the facts submitted to the court upon this motion, the 
conclusion is irresistible that had the plaintiff sought to recover upon her alle ged 
cause of action here after the expiration of seven vears from the date of the 
disappearance of the insured, she could not have succeeded in such action on the 
theory of a presumption of desth aris'ne from seven vears’ unexplained absence. 

The fact of death was discovered in January, 1933. In February, 1934, 
proofs of loss under the policies were presented to the defendant by the plaintiff. 
The policies contain no limitation of time within which proofs of loss thereunder 
must be presented. Each recites that loss is payable “upon receipt of due prool 
of the death of the insured.” No obligation exists on the part of the defendant 
until proofs of death are submitted and approved, or should be approved. Connor 
v. New York Life Insurance Co., 179 App. Div. 596, 166 N. Y. S. 985. 
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Life] Feine v. State Mutual Life Assurance Co. 


The insured at the time the policies in question were issued was of the age of 
thirty-four years. Taking into consideration the circumstances under which he 
disappeared, we cannot hold as a matter of law that plaintiff, the beneficiary 
named in the policies, was obligated to present proofs of alleged loss under the 
policies, based upon the presumption of death after seven years’ absence, when 
the circumstances under which the absence originated would under the authorities 
have precluded the maintenance of the action. Such being the situation, we are 
unable to discern how the statute of limitations could commence to run, as against 
plaintiff's cause of action, from the expiration of seven years from the date of 
disappearance. We believe the plaintiff had the right to withhold action until 
such time as she was able to present “due proof of the death of the insured.” 

\Ve have deemed it unnecessary to discuss the various cases cited supra, or 
atlempt to analyze the various opinions. It is our view that upon the face of the 
complaint, and from the facts disclosed by the moving papers, it cannot be said 
as a matter of law that the alleged cause of action of plaintiff is barred by the 
statute of limitations. We therefore feel constrained to deny the motion. 

The only question involved upon this motion is the statute of limitations, and 
the court is in no manner discussing or passing upon other issues which it can 
readily discern may be of grave importance in the determination of the validity 
of the claim of the plaintiff. 

The motion of defendant to dismiss the complaint is denied, with $10 costs, 
with leave to defendant to serve an answer within twenty days after service of 
order. Submit order accordingly. 


FEINE v. STATE MUT. LIFE ASSUR. CO. OF WORCESTER, MASS., et al. 
Supreme Court, Erie County. Aug. 13, 1934. 
274 New York Supplement 344. 
1. INSURANCE. 

Life policy must be construed according to its terms in determining whether 
insured or irrevocable beneficiary, during former’s lifetime, did anything milita- 
ting against beneficiary’s claim of right to elect between options in policy as 
io method of paying indemnity to her on insured’s death 

(For other cases, see Insurance, Dec. Dig. § 146|1].) 

2. INSURANCE. 

Insurance policies are construed like other contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. ; 

Wife, named as absolute irrevocable beneficiary in husband’s life policy, had 
vested interest in insurance fund on insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4. INSURANCE. 


Absolute beneficiary under life policy, authorizing insured to choose one of 
designated methods of settlement, revoke it, and select another at any time while 
policy was in force, and extending such privilege to beneficiary when policy 
hecame claim, if no selection were made by insured, had no right to select any 
of such options during insured’s lifetime. : 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

5. INSURANCE. 

“Nomination of Beneficiary and Request” that proceeds of life policy be paid 
according to one of several options therein on insured’s death, executed by 
absolute beneficiary during insured’s life-time, was ineffective and created only 
trust, revocable by beneficiary at any time, if effective. : 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

__Action by Olive L. Feine against the State Mutual Life Assurance Company 
of Worcester, Massachusetts, and another. 

Judgment for plaintiff. 


; Chester B. Smith, of Buffalo (Charles W. Strong, of Buffalo, of counsel), 
tor plaintiff. 


Kenefick, Cooke, Mitchell, Bass & Letchworth, of Buffalo (Thomas R. 
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Wheeler, of Buffalo, of counsel), for defendant State Mut. Life Assur. Co. of 
Worcester, Mass. 


Harry D. Sanders, of Buffalo, special guardian of Ernest C. Q. Feine. 

MALONEY, Justice. 

This action was brought to recover under policy of life insurance issued 
by the defendant Assurance Company May 28, 1927, on the life of Charles F. 
Feine, deceased, in the sum of $33,000, less unpaid liens, premiums, or installments, 
if any; the irrevocable beneficiary therein being his wife, the plaintiff herein, Olive 
F. Feine. 

March 21, 1932 during the lifetime of the insured, the plaintiff, as such 
beneficiary, executed and delivered to the defendant Assurance Company a 
writing designated as “Nomination of Beneficiary and Request,” reciting that 
plaintiff, as the absolute owner of the policy, nominated and requested the defend- 
ant Assurance Company, if the said policy became a claim by reason of the 
death of the insured, that the proceeds due thereunder be paid in accordance with 
the conditions and provisions of option C of said contract of insurance, viz., the 
principal sum to be retained by defendant company and the interest thereon paid 
monthly to the plaintiff, with the right to withdraw in any year $500 of the 
principal so retained by the company until the time of the death of the survivor 
or survivors of the plaintiff, at which time the balance of the principal sum then 
retained by the company be divided into as many equal shares as there were 
children of the plaintiff then surviving, including her legally adopted son, Ernest 
C. Q. Feine (Ernest C. Q. Feine is the son of the plaintiff and was the adopted 
son of the insured), which share or shares should be retained by the Assurance 
Company under said option C of the contract of insurance and the interest thereon 
paid to the surviving child or children until said surviving child or children 
attained the age or ages specified, when the principal be paid to the surviving 
child or children. 

The “Nomination of Beneficiary and Request” aforesaid contains the following 
provision: “I expressly reserve the right without the consent of any beneficiary 
to revoke this Nomination and Request at any time by so notifying in writing the 
said company at its Home Offices.” 

Such “Nomination of Beneficiary and Request” was filed with the defendant 
Assurance Company attached to the said policy of insurance and a memorandum 
of its filing indorsed on the policy as follows: 

“Worcester, Mass., March 29, 1932. 

“The abso. owner under date of March 21, 1932 nominates herself, Olive L. 
Feine, et als., as beneficiaries under this policy, subject to the conditions of this 
policy, and said nomination which has been filed with company, a copy of which 
is hereto attached. 

“State Mutual Life Assurance Company of Worcester, 
Massachusetts 
“William T. Mitchell, 
“Manager of Claims and Titles.” 

The insured died on the 19th day of October, 1933. Up to that date the 
plaintiff had not exercised her right under the “Nomination of Beneficiary and 
Request” to revoke the same under the revocation clause contained therein as 
quoted above. 

Due and timely proof of death was filed with the defendant Assurance 
Company, and no question is raised as to its liability to make payment to plaintiff 
under option C as hereinbefore set out or as otherwise determined, nor is it 
disputed that the plaintiff duly demanded the payment of the indemnity provided 
in the policy. 

After the death of the insured, the plaintiff served notice in writing upon 
the defendant Assurance Company, mailed January 12, 1934, and received at the 
home office of the company on the 13th day of January, 1934, to the effect that 
the plaintiff canceled and revoked the contract or paper dated March 21, 1932, 
which is denominated as “Nomination of Beneficiary and Request,” and said notice 
also demanded payment to the plaintiff of the principal amount due under the 
policy together with the accrued interest thereon. 
The issue to be determined by this court is: Did the plaintiff in this action 
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under the contract of insurance issued by defendant Assurance Company have a 
right under the policy of insurance to exercise prior to the death of the insured 
the option therein contained, known as option C? If she did, the question nat- 
urally presented is: Was the “Nomination of Beneficiary and Request,” containing 
as it does a reservation as to revocation at any time, revocable after the death 
of the insured? 

[1] It must be conceded that had no option been exercised or attempted to 
have been exercised by plaintiff or insured upon the death of the insured, the 
indemnity due thereunder would be payable to the plaintiff. Under the terms 
of the contract of insurance plaintiff might then have exercised her right of 
election as to one of the several options provided in the policy relative to the 
method of payment to her of such indemnity. The inquiry must therefore be: 
Did the insured or the plaintiff, during the lifetime of the insured, do anything 
which militated in any way against the claim of the plaintiff as now made? For 
the answer to the last query, it is important that the policy of insurance be con- 
strued according to its terms. 

[2] “So far as construction is concerned, policies of insurance are like other 
contracts (Fox v. Employers’ Liability Assur. Corp., Ltd., 239 App. Div. 671, 675, 
268 N. Y. S. 536; Ulster County Savings Inst. v. Young, 161 N. Y. 23 and 30, 
55 N. E. 483).” 

[3] Under the terms of the contract of insurance in force during the lifetime 
of the insured, the absolute beneficiary therein named was the plaintiff, and as 
such she had a vested interest in the insurance fund upon the death of the insured. 
The “Nomination of Beneficiary and Request” dated March 21, 1932, recites: “I, 
Olive L. Feine, the absolute owner of the aforesaid policy, do hereby nominate 
and request that after the said policy becomes a claim by reason of the death of 
the said insured, the proceeds due thereunder be retained by the Compatiy in 
accordance with the conditions and provisions of instalment option ‘C’ and paid as 
follows. * * * ” 

[4] The contract of insurance as written provides: “The insured at any time 
while this policy is in force, for an amount not less than $1,000.00 and not 
assigned, may choose one of the methods of settlement designated below. After 
waking such selection the insured may revoke it and select another method of 
payment. Any selection of, or change in the method of settlement, must be made 
in writing and filed with the company at its home office accompanied by this 
policy for suitable indorsement.” 


I find no provision in the contract of insurance providing that during the life 
of the insured plaintiff had the right to choose one of the methods of payment 
designated as an option. The contract of insurance does provide, however, that 
if no selection of any option has been made by the insured, the privilege of 
selection shall be extended to the beneficiary at the time the policy becomes a claim. 


The contract of insurance also provides that if the insured exercises his right 
to choose one of the options aforesaid therein provided, after making such 
selection, he may revoke it and select another method of payment. The policy 
further provides: “If any beneficiary, revocable or irrevocable, dies before the 
insured, the interest of the said beneficiary shall vest in the surviving beneficiary 
or beneficiaries unless otherwise directed by the insured. If no designated bene- 
ficiary survives the insured, the beneficial interest in this policy shall vest in the 
estate of the insured.” 

As stated above, it is conceded that the insured during his lifetime designated 
none of the options as to the method of paying to plaintiff of the indemnity due 
under the policy upon his death. 

In my opinion, the right to exercise any of such options contained in the 
contract was exclusively and solely in the insured during his lifetime. The 
absolute beneficiary had no right under the contract to select option C or any 
other option during the lifetime of the insured. 

[5] If plaintiff did have the right under the contract during the life of 
insured to exercise her choice as to the meczhod of payment to her by the company 
after the death of the insured, then the exercise of such right created only a 
revocable trust in view of the reservation contained in the nomination made by 
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the plaintiff, viz.: “I expressly reserve the right, without the consent of any 
beneficiary, to revoke this nomination at any time.” 

The situation presented to this court is no different than that which would be 
presented by any person creating a revocable trust. The trust, if one were 
created by the plaintiff, by its terms was to continue only until such a time as the 
plaintiff desired it to continue and she had the right to cancel or revoke it at 
any time. 

I am of the opinion that the “Nomination of Beneficiary and Request” made 
by the plaintiff during the lifetime of the insured was ineffective. But even if it 
be said that such nomination were effective, I find it constituted a revocable 
trust which plaintiff was at liberty to revoke at any time she saw fit so to do. 

Judgment is granted in favor of the plaintiff and against the defendant for 
the full indemnity provided in the policy, less all liens, interest, and other 
indebtedness, without costs. Let judgment be entered accordingly. 


FERRELL v. METROPOLITAN LIFE INS. CO. No. 36. 
Supreme Court of North Carolina. Sept. 19, 1934. 
175 Southeastern Reporter 692. 
INSURANCE. 


In action upon life policy, whether policy lapsed for nonpayment of premium 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Superior Court, Currituck County; Devin, Judge. 

Action by Wilma FE. Ferrell against the Metropolitan Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. 

New trial. 

Civil action to recover on a $2,000 policy of life insurance. 

Upon the hearing, the issuance of the policy in suit upon the life of plaintiff's 
husband, she being named as beneficiary therein, the payment of the first semi- 
annual premium on April 26, 1932, and the death of the insured on February 3, 
1933, were all admitted. Thereupon the plaintiff offered in evidence an official 
receipt for the semiannual premium due October 26, 1932, found by her after her 
husband’s death, and rested. The genuineness of the signature on this receipt was 
not questioned. 

In answer, the defendant offered evidence tending to show that the semi- 
annual receipt of October 26, 1932, was issued upon tender of a check which proved 
to be worthless; that said check was returned to the assured January 18, 1933, 
upon written acknowledgment by him that the official semiannual receipt of Octo- 
ber 26, 1932, had been lost. 

In rebuttal, the plaintiff testified that the purported signature of her husband 
to said acknowledgment was not genuine. 

The court directed a verdict for the defendant, and, from the judgment entered 
thereon, the plaintiff appeals, assigning errors. 

C. R. Morris, of Currituck, and John H. Hall, of Elizabeth City, for appellant 

Worth & Horner, of Elizabeth City, for appellee. 

Stacy, Chief Justice. 

The plaintiff made out a prima facie case. The defendant offered evidence 
tending to show that the policy in suit lapsed for nonpayment of semiannual 
premium due October 26, 1932. The credibility of defendant’s defense was chal- 
lenged by plaintiff's denial of assured’s signature to the written acknowledgment. 
This made it a case for the jury. 

There was error in directing the verdict. 

New trial. 


GREAT AMERICAN LIFE INS. CO. OF HUTCHINSON, KAN. v. LOVE. 
No. 24686. 
Supreme Court of Oklahoma. Sept. 11, 1934. 
35 Pacific Reporter (2d) 948. 
1. INSURANCE, 


Where insurer fraudulently obtained release and surrender of life insurance 
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policy, beneficiary, in action on policy, could attack validity of release inter- 
posed as defense, without first restoring or tendering back consideration received. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Syllabus by the Court. 

1. “This court will not review an alleged error of a trial court, unless the 
error complained of is assigned for review by the petition in error as well as 
hy the motion for a new trial.” Graham v. Yates et al., 36 Okl. 148, 128 P. 119. 

2. “Error in the assessment of the amount of recovery cannot be considered, 
inless such error is alleged in the motion for a new trial.” Id. 

3. “Where personal injuries have been suffered, for which a liability exists, 
and a release therefor has been fraudulently procured for a grossly inadequate 
sum, an action for damage may be maintained without first obtaining a decree 
to rescind or to cancel the release; and the plaintiff is not precluded from 
attacking a release so obtained, when it is set up as a defense, because he has 
not restored or tendered back the amount received by him at the time the release 
was obtained.” St. Louis & S. F. R. Co. v. Richards, 23 Okl. 256, 102 P. 92, 23 
1... R. Ay €N.2S.) 1062. 

4. Record examined, and held, judgment of the trial court is affirmed. 

Appeal from District Court, McClain County; W. G. Long, Judge. ; 

Action by Edna Love against the Great American Life Insurance Company of 
Hutchinson, Kan. From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

C. W. Clift and Ralph H. Schaller, both of Oklahoma City, for plaintiff in 
error. 

Grim & Grim, of Norman, for defendant in error. 


NATIONAL LIFE & ACCIDENT INS. CO. v. FORD. No. 22770. 
Supreme Court of Oklahoma. Sept. 25, 1934. 
36 Pacific Reporter (2d) 25. 
1. INSURANCE. ; 

In suit on life policy, where evidence relating to defense of fraudulent mis- 
representations or concealments is conflicting, or admits of different inferences, 
question should be submitted to jury under instructions taking into account mater- 
iality of misrepresentations and fraudulent intent of insured to deceive. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

2. INSURANCE. 

Whether insured was in “sound health” at time of issuance of life policy 
depends upon facts of particular case, and is question for jury under proper instruc- 
tions 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

Life insurer has burden to prove defense that insured practiced fraud, misrep- 
resentation, and concealment in his application, and was not in sound health when 
policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Syllabus by the Court. 

1. In a suit on an insurance policy, where it is contended that a false and fraud- 
ulent misrepresentation or concealment of a material fact by the insured has rend- 
ered the contract for insurance void, and where the evidence is conflicting, or 
where different inferences may be legitimately drawn from the evidence, the 
question should be submitted to the jury under instructions which take into account 
the materiality of the misrepresentations and the fraudulent purpose or intent of 
the insured to deceive. 

2. Whether a person is in “sound health,” as that term is used in its ordinary 
meaning, at the time of the issuance of an insurance policy, must depend upon the 
facts and circumstances of each given case, and cannot be determined by any 
general rule. Such questions are for the determination of a jury under proper 
instructions. 

3. In a suit on a life insurance policy, where the defense is that the insured 
Practiced fraud, misrepresentation, and concealment in his application for the 
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insurance, and that the insured was not in sound health on the date of issuance of 
the policy, the burden is on the defendant to prove such defense in fact. 

4. A judgment based on the verdict of a jury in a law action will not be dis- 
turbed by this court on appeal if there is any competent evidence reasonably tend- 
ing to support the same. 3 

Appeal from Court of Common Pleas, Tulsa County; Leslie Webb, Judge. 

Action by Ruth Ford against Nationa! Life & Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. ; 

Affirmed. 


West, Gibson, Sherman, Davidson & Hull, of Tulsa, for plaintiff in error. 


Kimble & Twine, of Muskogee (Cecil F. Robertson, of Muskogee, of 
Counsel), for defendant in error. 


WELCH, Justice. 

This is an appeal from the judgment of the court of common pleas of Tulsa 

county, in favor of the defendant in error, the plaintiff in that court. The parties 
will be referred to as they appeared in the trial court. 
__ The plaintiff instituted the action to recover a money judgment on a policy of 
life insurance issued by the defendant on the life of Claude Greenlaw. The 
defense offered to the action was fraud, concealment, and misrepresentation of 
the insured, as to prior medical attention or treatment by a physician, and that the 
insured was not in sound health on the date the policy was issued. 


The jury rendered a general verdict for the plaintiff for $690, with interest at 
6 per cent, per annum from August 6, 1930, and, in addition thereto, answered 
special interrogatories to the effect that at the time of making application for the 
insurance the insured was in sound health; that he was not then suffering from 
acute nephritis; that he was not so suffering on the date the policy was issued; and 
that he was in sound, health on that date, and was not then suffering from dropsy. 


The application for the insurance was taken by the agent of defendant on 
July 16, 1930; the insured stating therein that he had received no medical attention 
in the last five years. On the same day, or the following day, the insured was 
examined by the defendant’s physician and found to be in good health. The 
policy was actually issued at the home office on July 28th, containing the provision 
that the company assumed no obligation unless on said date the insured was alive 
and in sound health. The policy was delivered to the insured and premiums col- 
lected weekly. The insured died August 26. 1930, apparently, from the proof, from 
acute nephritis. 

[1-3] The defenses interposed were affirmative defenses. The issues raised 
thereby were questions of fact for the jury, and the burden was upon the defend- 
ant to prove that the insured was not in sound health when the policy was issued, 
and that the statements of the insured to the effect that he had not had medical 
treatment in five years last past were false, fraudulent, and misleading. Continental 
Casualty Co. v. Owen, 38 Okl. 107, 131 P. 1084; New York Life Insurance Co. v. 
Stagg, 95 Okl. 252, 219 P. 362; Mid-Continent Life Insurance Co. v..House, 156 
Okl. 285, 10 P.(2d) 718; National Life & Accident Ins. Co. v. Shermer, 161 Okl. 
77, 17 P.(2d) 401; Mutual Life & Accident Association v. Moore, 162 Okl. 260 
20 P.(2d) 168. 

To establish these defenses the defendant introduced evidence, including that 
of two physicians, tending to show that the insured was not in sound health when 
the policy was issued, and that he had received medical treatment prior to making 
application for this insurance. This evidence, however, was sharply contradicted 
by positive evidence offered by plaintiff. 

If the testimony of one of the physicians be accepted as true in all detail, with 
the construction to which it is reasonably susceptible, then the insured was in bed 
and seriously ill at the very time the agent waited for him to come home from 
work to apply for this insurance, and at the very time he went before the examin- 
ing physician and was passed as insurable. 

We deem it unnecessary to further refer to the details of evidence, other than 
to say that it clearly appears there was sufficient evidence to present these issues 
of fact to the jury, and to support the findings and the verdict in favor of th 
plaintiff. 
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This court wili not disturb the verdict, as it is supported by competent evi- 
dence, and the judgment of the trial court is affirmed. 

Riley, C. J., and Osborn, Bayless, and Busby, JJ., concur. 

Cullison, V. C. J., and Swindall, Andrews, and McNeill, JJ., absent. 


CENTURY LIFE INS. CO. v. COUNTS. No. 22996. 
Supreme Court of Oklahoma. Oct. 2, 1934. 
36 Pacific Reporter (2d) 269. 
3. INSURANCE. 

Under statute, application for insurance cannot be considered part of policy 
or be admitted in evidence unless attached to policy, but statute does not relieve 
insurer of liability on policy because copy of application is not attached (Comp. 
St. 1921, § 6728). 

(For other cases, see Insurance, Dec. Dig. §§ 134[2], 151[2], 650.) 

4, INSURANCE. 

Insurer could not complain on ground that insured’s signature was omitted 
from copy of application attached to policy where insurer made the copy (Comp. 
St. 1921, § 6728). 

(For other cases, see Insurance, Dec. Dig. § 134[3].) 


Syllabus by the Court. 

1. Upon a motion for judgment on the pleadings, the first question for the 
consideration of the court is: Do the pleadings present any issue of material fact? 
If an issue of material fact is presented by the pleadings, judgment on said 
motion should be denied. 

2. In a law case tried before the court without the intervention of a jury, 
the judgment and findings of the court has the same effect as the verdict of the 
jury, and the same will not be disturbed by this court where there is any com- 
petent evidence reasonably supporting it. 

3. Assignment of error presented by counsel in their brief unsupported by 
authority will not be noticed on appeal, unless it is apparent without further 
research that they are well taken. 

Appeal from District Court, Oklahoma County; Warren K. Snyder, Special 
Judge. 

Action by Lorene Counts against the Century Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Chandler & Turnage, of Muskogee, ard FE. Richards, of Oklahoma City, for 
plaintiff in error. : 

Lillard, Gibbons & Wheeling, of Oklahoma City, for defendant in error. 

Per Curiam. 

In this case the plaintiff in error was defendant and the defendant in error 
was plaintiff in the trial court. A jury trial was waived, and the judgment of the 
court was for the plaintiff. The suit was based upon an insurance policy in 
which the defendant was named insurer, Nute Counts, husband of plaintiff, the 
insured, and plaintiff the beneficiary. Defendant in its brief presents three 
Prepositions as grounds for reversal: 

First. Error of trial court in not giving judgment for defendant upon its 
motion for judgment upon the pleadings. 

Second. Error in admitting certain evidence over its objections and in reject- 
ing certain evidence offered by it. 

Third. That the judgment of the trial court is contrary to the evidence and 
contrary to law. 


We will take these propositions up in their order. The pleadings consist of 
€ petition, the answer, and the reply. A casual reading of them discloses that 


+} 


plaintiff seeks to recover upon a policy issued, delivered, and paid for by the 
insured during his lifetime. That the defendant contends that the policy was 
never accepted by the insured. That the insured made written application for 


Insurance in the sum of $2,000, which was refused. That an offer was made 


1 


sure him for $1,000. That the insured refused the insurance for $1,000 and 
refused to pay the premium. That after his death, which occurred the day fol- 
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lowing the alleged delivery of the policy, plaintiff entered into a corrupt agree- 
ment with the agent of the defendant to defraud the defendant out of the amount 
of the insurance. Plaintiff in her reply denies the allegations of the answer and 
pleads estoppel. In support of its contentions, plaintiff in its brief says: “Where 
a motion is presented to a court for judgment upon the pleadings, the movant 
admits all of the facts pleaded by his opponent, the proof of every fact well 
pleaded, and the untruth of his own allegations which have been denied”: and 
cites in support thereof Hurie v. Quigg, 121 Okl. 80, 247 P. 677; Cardin Building 
Co. v. Smith, 125 Okl. 300, 258 P. 910; White v. Knox, 126 Okl. 124, 258 P. 889; 
Inter-State Mortgage Trust Company v. Duke Poor Buffalo, 127 Okl. 269, 260 P. 
768; Ferrel v. Town of Mountain View, 127 Okl. 246, 260 P. 470. 

[3-5] The trial court properly overruled the motion for judgment upon the 
pleadings. In arguing its second proposition, the chief contention of the defend- 
ant is that the policy of insurance sued on should not have been admitted in 
evidence, for the reason that the application, a copy of which was attached to the 
policy, did not appear to have been signed by Nute Counts, and for authority 
relies on section 6728, C. O. S. 1921, which reads as follows: “Provided, further, 
that every policy which contains a reference to the application of the insured * * * 
must have attached thereto a correct copy of the application, and unless so 
attached the same shall not be considered a part of the policy or received in 
evidence.” 

In this connection it is well to state that the application criginally signed by 
Nute Counts was for $2,000. The amount was scratched out and $1,000 inserted. 
When, by whom, or under what circumstances this change was made, the evidence 
fails to disclose. An exact copy of the application with the changed amount, but 
omitting to copy the signature, was attached to the policy. We think that a proper 
construction of this statute is that, in order for the application itself to be con- 
sidered a part of the policy or to be admitted in evidence, it must be attached to 
the policy. We see nothing in this statute that would relieve the insurance com- 
pany of liability on a policy issued and delivered to an insured, even though the 
copy of the application is omitted. Certainly the statute does not say that the 
policy itself cannot be introduced in evidence. But we cannot say from the record 
in this case that a copy of the application was not attached. True, the signature 
was omitted, but the defendant made the copy, and constquently is not in a position 
to complain. As to the other features of this second proposition, defendant cites 
no authority in support thereof. This court has repeatedly said that assignments 
of error presented by counsel in their brief, if unsupported by authority, will not 
be noticed on appeal, unless it is apparent without further research that they are 
well taken. Jennings v. Jennings, 95 Okl. 90, 218 P. 703. 

Similarly, a plausible but not convincing argument in a brief, unsupported by 
citation, is not sufficient to overcome the presumption indulged by the Supreme 
Court in favor of the judgment of the trial court. Blue v. Board of County 
Com’rs, 82 Okl. 178, 198 P. 850. 

The judgment of the trial court is affirmed. 


_ The Supreme Court acknowledges the aid of District Judge Eugene Rice, who 
assisted in the preparation of this opinion. The district judge’s analysis of law and 


facts was assigned to a justice of this court for examination and report. There- 
after the opinion, as modified, was adopted by the court. 


NATIONAL LIFE & ACCIDENT INS. CO. v. ROBERSON. No. 22809. 
Supreme Court of Oklahoma. Oct. 2, 1934. 
36 Pacific Reporter (2d) 479. 
5. INSURANCE. ae ; 
Insurer could defend on ground that statements made in application tor 
life policy were willfully false and misleading, and in support thereof may 
introduce application in evidence, although application was not attached to nor 
made part of policy (St. 1931, § 10519). 
(For other cases, see Insurance, Dec. Dig. § 655[2].) 
G INSURANCE. 


Where insurer defends action on life policy on ground that insured’s state- 
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‘nents in application were willfully false, burden of proof on such issue is on 
msurer. 

(For other cases, sec Insurance, Dec. Dig. § 646[3].) 

Syllabus by the Court. 

1. Where an insurance policy contains a provision that the insurance com- 
pany assumes no obligations unless on the date of the policy the insured is alive 
and in good health, there can be no recovery thereon when insured was not in 
sound health on the date of the issuance of the policy unless this provision is 
waived. 

2. In an action on a policy containing such’ a provision, the burden is on the 
insurer to show that insured was not in sound health on the date of the issuance 
of the policy. 

3. Where an application for life insurance is not attached to or made a 
part of the policy and no reterence to the application of the insured either as a 
nart of the policy or as having any bearing thereon is made in the policy, the 
nsurance company is not debarred by section 10519, O. S. 1931, from proving 
as a defense to an action on the policy that the statements made therein are 
willfully false, fraudulent, or misleading and may introduce the application in 
evidence, and the burden of proof upon such issue is upon the insurance com- 
pany. 

4. The records made and kept by Oklahoma City health department are not 
admissible in evidence in an action on a life insurance policy merely because 
they are public recerds required to be kept by law. 

5. Before X-ray plates are admissible in evidence, it: must be shown by a 
aualified witness that the process used in making the plates will give a correct 
representation and that such plates are a true representation of the object 
shown therein. 

6. Instructions examined and /ield that the court committed error: 

(a) In failing to submit to the jury the question whether insured was alive 
and in sound health on the date of the policy. 

(b) In restricting the issue as to the falsity of the answers made by the 
insured in the application for insurance to the question whether on the date of 
the application the insured wes afflicted with pulmonary tuberculosis alone. 

Riley, C. J., dissenting. 

Appeal from District Court, Oklahoma County; Lucius Babcock, Judge. 

Action by Gertie R. Roberson against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Judgment reversed and cause remanded for a new trial. 

William M. Franklin, of Oklahoma City, for plaintiff in error. 

Conner & Conner, of Oklahoma City, for defendant in error. 

Per Curiam. 


On September 4, 1929, Mattie E. Suggs made written application to the 
National Life & Accident Insurance Company, hereinafter called defendant, for 
a policy of insurance. In her application she stated that she had not had certain 
enumerated diseases, including tuberculosis, and that medical attention had by her 


— the preceding five years was in June, 1929, when she was treated for 
influenza. 


On September 16, 1929, a policy was issued. Thereafter, on April 13, 1930, said 
Mattie E. Suggs died of pulmonary tuberculosis in the Western Oklahoma State 
luberculosis Sanitarium, at Clinton, Okl., and Gertie E. Roberson, hereinafter 
called plaintiff, daughter of insured and beneficiary, filed claim with proofs of 
death attached, and defendant denied liability. Thereafter, plaintiff commenced this 
action in the district court of Oklahoma county to recover on the policy. Defend- 
ant answered, alleging that the statements in the application above referred to 
mere willfully false, fraudulent, and misleading and that deceased was not in 
sound health on the date of the policy. The trial resulted in a verdict and judg- 
ment for plaintiff, from which this appeal is prosecuted. 

The policy contained this provision: 

“No obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive, and in sound health. Should the proposed insured 
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not be alive or not be in sound health on the date hereof, any amount paid the 
company as a premium shall be returned.” 

In support of its contention that insured was not in sound health on the date 
of the policy and that the statements in the application were willfully false, 
fraudulent, and misleading, defendant offered to prove by Dr. W. H. Elmore that 
he treated deceased for tuberculosis and other ailments in July before she applied 
for the insurance and that she was compelled to quit work during said period 
because of her condition. Defendant also offered the deposition of Dr. E. E. Darn- 
ell to prove that he examined deceased when she was admitted to the Western 
Oklahoma State Tuberculosis Sanitarium in April, 1930, and obtained from her 
a history of her ailment; that deceased told him she had a chest examination in 
June, 1929, and a diagnosis of tuberculosis, and that she stopped work at that 
time; that she was last in good health thirteen years before when she had measles 
and an abdominal operation; that she had lost fifteen or twenty pounds since June, 
1929, and had a small hemorrhage before admission to the sanitarium; that she 
gave a history of cough, night sweats, fever, loss of strength, pain in chest, pleur- 
isy, difficult breathing, indigestion, diarrhea, and hoarseness since June, 1929; that 
in his opinion she was in an advanced stage of tuberculosis and had been in such 
condition about a year before she was admitted to the sanitarium. This evidence 
was excluded on the ground that same was privileged under subdivision 6, § 272, 
O:$:-1931. 


In the application for insurance signed by deceased, the following provision 
is contained : 

“T expressly waive on behalf of myself and of any person who shall have or 
claim any interest in any policy issued hereunder all provisions of law forbidding 
any physician or other person who has attended or examined me, or who may 
hereafter attend or examine me, from disclosing in the courts or otherwise, any 
knowledge or information which he thereby acquired; and I hereby specifically 
authorize all such persons to freely communicate their knowledge to the company, 
if it request them so to do” 

[5, 6] The policy contained this provision: “This policy contains the entire 
agreement between the insured and the Company.” 

The application for insurance is not attached to the policy and made a part 
thereof, nor is any reference thereto made in the policy, and plaintiff contends 
that by virtue of the above provision and of section 10519, O. S. 1931 (section 
6728, C. O. S. 1921), defendant is precluded from relying upon the statements in 
the application for insurance concerning the previous health of insured and the 
medical attention received by her, and from showing that said statements were 
willfully false, fraudulent, or misleading. 

In Continental Casualty Co. v. Owen, 38 Okl. 107, 131 P. 1084, 1085, the ninth 
paragraph of the syllabus reads: 


“That part of section 3784, Comp. Laws 1909 (Rev. Laws 1910, § 6685), which 
provides: ‘In any claim arising under a policy which has been issued in this state 
by any life insurance company, without previous medical examination or without 
the knowledge and consent of the insured, or in case said insured is a minor, 
without the consent of the parent, guardian, or other person having legal custody 
of said minor, the statements made in the application shall, in the absence of fraud, 
be deemed representations and not warranties: Provided, however, that the com- 
pany shall not be debarred from proving as a defense to such claim that said 
statements are willfully false, fraudulent or misleading, and, provided, further, 
that every policy which contains a reference to the application of the insured, 
either as a part of the policy or as having any bearing thereon must have attached 
thereto a correct copy of the application, and unless so attached the same shall 
not be considered a part of the policy or received in evidence’—does not prevent 
proof that statements made in the application are willfully false, fraudulent, or 
misleading by the introduction of the application in cases where the policy con- 


‘ains no reference thereto either as a part of the policy or as having any bearing 
thereon.” 


Defendant was entitled to plead and prove that the statements in the applica- 
tion for insurance relied upon were willfully false, fraudulent, or misleading, and 
the burden of proof to maintain this issue was upon the defendant. 
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In Owen v. United States Surety Company, 38 Okl. 123, 131 P. 1091, the fourth 
paragraph of the syllabus reads: 

“Under section 3784, Comp. Laws 1909 (Rev. Laws 1910, § 6685), the burden 
of proof to establish the materiality of a misrepresentation or concealment, as 
well as the fraudulent intent of the insured, is upon the insurance company, and 
the burden is not shifted where it is shown that the insured made an untrue answer 
concerning other insurance, for, if there be a presumption that his failure to 
mention it was intentional, this is met by the presumption that a man does not 
make a fraudulent misstatement, and the question is therefore for the jury, upon 
all the evidence.” 

The burden of proof was upon the defendant to show that on the date of the 
policy the insured was not in sound health. Mid-Continent Life Ins. Co. v. House, 
156 Okl. 285, 10 P.(2d) 718. 

[7, 8] The court instructed the jury that there was but one issue for them to 
determine, namely, whether insured on the date of the application, September 4, 
1929, was then suffering from pulmonary tuberculosis and whether at the time 
she made the statements relied upon by defendant that they were falsely, fraudu- 
lently, and willfully made for the purpose of deceiving defendant and that they 
did actually deceive defendant, and that, if they so found, they should return a 
verdict for defendant. 

This was error. The defendant not only relied upon the alleged fraud of 
insured in willfully making false answers to the questions in the application for 
insurance, but also relied upon the provision in the policy to the effect that no 
obligation was assumed by the company unless insured on the date the policy was 
issued was alive and in sound health. The court should have submitted both of 
these issues to the jury under proper instructions. 

The right of defendant to show that the answers to questions in the applica- 
tion for insurance were willfully false, fraudulent, or misleading was not limited 
to whether insured was suffering from pulmonary tuberculosis alone on the date 
of the application, but the defendant was enttiled to show that said answers were 
willfully false, fraudulent, or misleading as to any of the matters inquired about, 
which were material to the risk assumed by it existing on the date of the appli- 
cation or previous thereto. 

For the errors indicated, the judgment is reversed and the cause remanded 
for a new trial. 

The Supreme Court acknowledges the aid of attorneys Summers Hardy, J. A. 
Duff, and John Ladner in the preparation of this opinion. These attorneys con- 
stituted an advisory committee selected by the state bar, appointed by the judicial 
council, and approved by the Supreme Court. After the analysis of law and facts 
was prepared by Mr. Hardy and approved by Mr. Duff and Mr. Ladner, the cause 
was assigned to a justice of this court for examination and report to the court. 
Thereafter upon consideration, this opinion was adopted, with Riley, C. J., dis- 
senting. 


POTTER TITLE & TRUST CO. v. COLONIAL LIFE 
INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. Oct. 3, 1934. 
174 Atlantic Reporter 587. 
2. INSURANCE. 
__ Proof that insured suffered from tuberculosis before issuance of industrial 
life insurance policies, providing that they should be void if insured had any pul- 
monary disease before date thereof, bars recovery thereon, unless insurer is es- 
topped to raise such defense. 
(For other cases, see Insurance, Dec. Dig. § 291[1].) 
4. INSURANCE. 
__ Knowledge of insurer’s agent that insured had tuberculosis before issuance of 
industrial life insurance policies would not bind insurer, in absence of proof that 
such information was communicated to insurer and agent’s action in issuing policies 
acquiesced in by insurer’s officers. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 
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5. INSURANCE. es 

Whether life insurance policy is void depends on actual conditions, past or 
present, not party’s knowledge of such conditions. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

Appeal No. 273, April term, 1934, from judgment of County Court, Allegheny 
County ; No. 2467, of 1929; D. Paulson Foster, Judge. ; ; 

Action by the Potter Title & Trust Company, administrator of the estate of 
Gallatia Kallist, deceased, against the Colonial Life Insurance Company of America 


on two industrial life insurance policies. Judgment for defendant, and plaintiff ap- 
peals. 


Affirmed. 

Argued before Trexler, P. 
Parker, and James, JJ. 

Theos E. Manos, of Pittsburgh, for appellant. 

William H. Eckert and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, 
for appellee. 

TREXLER, President Judge. 

[1, 2] This is a suit on two policies of industrial life insurance. The case 
was tried by the late Judge D. Paulson Foster, sitting without a jury. There was 
abundant evidence to show that the insured prior to the time the policies were is- 
sued suffered from pulmonary tuberculosis, and eventually died of that disease. 
She had been treated at several institutions, one of them exclusively devoted to 
the treatment of patients suffering from that malady. The policies contained this 
provision: “This policy shall be void if the insured * * * has had before said date 
(September 2, 1928) any pulmonary disease.” 
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The physician, who was examiner 
for the company, certified when the policies were issued that the insured was in 
ound health and was a first class risk, and it appears that at times she was able 
to do her household work. Even if at the time she was insured she was in ap- 
parent good health, the above clause in the policy refers to the condition of the 
insured before the date of the instrument. If the court was convinced of the fact 
that she had been suffering from tuberculosis prior to the issuing of the policies, a 
judgment for the defendant would necessarily follow, unless something should ap- 
pear to estop the company from raising the defense. 

[3-5] The appellant argues that the insured could neither read nor write 
Fnelish when she signed her applications. There is no proof of what occurred 
when the applications were made. No deception is shown. It is the duty of one 
being unable to read to procure some person to read the agreement before he 
signs it, and his failure to do so will estop him from avoiding it on the ground 
of ignorance of its contents. Goldberg v. Knickerbocker Insurance Co., 82 Pa. 
Pa. Super. 302, and cases there cited. If the agent had known that the insured had 
tuberculosis, this would not help the plaintiff, for such knowledge on his part would 
not bind the company, unless there were proof that such information had been 
communicated to the company and the actions of the agent acquiesced in by its 
officers. Youngblood vy. Prudential Insurance Co., 109 Pa. Super. 20, 165 A. 666. 
The above provision of the policy is a condition not a covenant. Whether the policy 
is a condition not a covenant. Whether the policy is void depends upon actual 
conditions, past or present, and not upon the knowledge of those conditions posses- 


sed by the parties. Panopoulos vy. Metropolitan Life Insurance Co., 96 Pa. Super. 
325 
















As stated before, the court was fully warranted in concluding that the insured 
had suffered from tuberculosis hefore the issuing of the policies, and that in con- 
sequence there could be no recovery thereon. 

The judgment is affirmed. 




















NELSON et al. v. AATNA LIFE INS. CO. OF HARTFORD, CONN. 
Superior Court of Pennsylvania. Oct. 3, 1934. 
174 Atlantic Reporter 624. 
i. INSURANCE. 


Beneficiaries suing upon group policy had burden of proving that conditions 
set forth in certificate of insurance were met. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 





rm 
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2, INSURANCE. 

Insurer held not liable under group policy providing that insurance would cease 
upon employee’s failure to pay required premium upon termination of employ- 
ment, where employee died after he was discharged and after time allegedly covered 
by premium had elapsed. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal No. 304, April term, 1934, from judgment of County Court, Allegheny 
County, No. 145 of 1932; Sara M. Soffel, Judge ; 

Assumpsit upon group policy by Frank L. Nelson and another against the 
Etna Life Insurance Company of Hartford, Conn. Judgment for defendant, and 
plaintiffs appeal. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

H. M. Lubic, of Pittsburgh, for appellants. 

John M. Reed, of Pittsburgh, for appellee. 

TREXLER, President Judge. 

[1] Burt E. Nelson entered into the employ of H. J. Heinz Company on Sep- 
tember 29, 1930, at a monthly salary of $40. On December 29, 1930, a certificate of 
insurance was issued to him under a group insurance plan. The insured was to 
pay a monthly premium of $.62, which was deducted from his wage check. The 
first premium was deducted on January 31, 1931, and thereafter each month the 
same amount; the last deduction being made on the 17th day of June, 1931, upon 
which day a check for wages due to that date was received by him. On July 17, 
1931, the insured died. Payment of the amount stipulated in the policy was refused 
by the insurance carrier, and the beneficiaries named in the contract brought this 
suit. The certificate issued under the policy, the pay vouchers, and the admissions 
contained in the pleadings as to the date of death and the identity of the plaintiffs’ 
decedent comprised the entire proof presented by them. The last payment was 
made, as stated, on June 17, 1931, and it is admitted that no later payment of wages 
was made. No effort was made to prove that Nelson was in the employ of H. J. 
Heinz Company at the date of his death. The policy, issued by the defendant in- 
surance carrier to the H. J. Heinz Company, insuring the employees in a group, 
contamed a provision which stipulated, “The insurance under this plan will cease 
upon failure on the part of the employee to pay the required premium contribution 
to the H. J. Heinz Company, upon termination of employment, or upon discontinu- 
ance of the group policy.” The plaintiffs offered nothing to show the payment of 
premiums beyond the month of June or that the insured died when he was still 
in the employ of the company. It being admitted that plaintiffs’ proof presented 
all the payments made, it fails to show an essential element in their case, namely, 
as stated, that the decedent was still in the employ of the company. The plaintiffs 
assumed the burden of proving that the conditions set forth in the certificate were 
met. They failed to prove that the policy was effective when the employee died. 
Plaintiffs’ proof does not disclose a prima facie case. It does not support any pre- 
sumption of payment of the premium required to continue the insurance; in fact, 
it gives support to the contrary conclusion. 

2. We need not, however, base our conclusion in the absence of sufficient proof 
on the part of the plaintiff. The defendant offered evidence that Nelson, the de- 
ceased employee, had been discharged on June 17, 1931. The employment record, 
the receipt in evidence of which is not assigned for error, shows that Nelson was 
discharged on June 17, 1931, by reason of “impudence and indifferent attitude to- 
ward his work.” It thus appears that the uncontradicted oral and record evidence, 
including the vouchers offered by the plaintiffs, show conclusively that employment 
terminated on June 17, 1931. It might be argued that, by payment of the full 
Premium for the month of June, the employee was beneficial up to the end of 
that month, but admitting arguendo, that it might have that effect, it does not lend 
support to the position that he was beneficial after the time covered by the premium 
had elapsed. 


The judgment of the lower court is affirmed. 
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PALYO v. WESTERN & SOUTHERN LIFE INS. CO. 
Superior Court of Pennsylvania. Oct. 3, 1934. 
174 Atlantic Reporter 640. 
3. INSURANCE. 
Insurer’s liability under life policy depends upon actual condition of insured’s 
health when it was issued within condition in policy requiring sound health. 
(For other cases, see Insurance, Dec. Dig. § 136[4].) 
4. INSURANCE. 
Sound health within condition in life policy is usually for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
5. INSURANCE. 


In action on industrial life policy, burden of proving that insured was not in 
sound health when policy was dated and delivered within condition therein was 
upon insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

7. INSURANCE. 

In action on industrial life policy, attending physician’s statement and admis- 
sions in proofs of death signed by administrator that insured was in ill health 
prior to date of policy, not contradicted by administrator and witness, whose only 
evidence was that insured seemed healthy to them, held to show as matter of 
law, as respects jury question, that insured was not in sound health at date of 
policy, within condition therein, precluding recovery. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal No. 148, April term, 1934, from judgment of Allegheny County Court, 
No. 1381 of 1930; Richard A. Kennedy, President Judge. 

Assumpsit on an industrial life policy by Mike Palyo, administrator of the 
estate of Susanna Palyo, deceased, against the Western & Southern Life Insurance 
Company. Verdict for plaintiff for $606.66. From a judgment for defendant non 
obstante veredicto, plaintiff appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Joseph L. Pinkasiewicz, of McKeesport, for appellant. 

D. C. Jennings, of Pittsburgh, for appellee. 

CUNNINGHAM, Judge. ; 

On May 20, 1929, the defendant insurance company, without a written appli- 
cation or medical examination, issued its policy of industrial life insurance, insur- 
ing the life of Susanna Palyo in the sum of $500. 

The death of the insured occurred on August 31° of the same year; an action 
brought by her husband, as administrator of her estate, resulted in a verdict in 
his favor for the amount of the policy, with interest. Subsequently, the trial court 
granted defendant’s motion for judgment in its favor n. o. v., and we now have 
this appeal by the plaintiff from that judgment. 


The provision of the policy here involved reads: “No obligation is assumed 


by the company unless on the date and delivery hereof the insured is alive and in 
sound health.” 


The defense interposed is thus stated in defendant’s answer: “That upon the 
date of said policy, May 20, 1929, said Susanna Palyo was not in sound health 
and that she was at that time and had been for a considerable period prior thereto 
suffering from pulmonary tuberculosis for which she had been treated by a physt- 
cian for a period of about five months prior thereto, to wit, from about January 
1, 1929, and that by reason of said sickness said Susanna Palyo was not in sound 
health and no obligation was assumed by the company under the said policy and 
the same never took effect or became a valid and subsisting obligation of the 


company.” Tender of the premiums, amounting to $5.76, was accordingly made and 
renewed at the trial. 


Plaintiff, while testifying in chief, was asked: “On the day the policy = 
issued was’ your wife in sound health?” To which he replied: “She was well, 
able to do all kinds of work.” 
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[1] On cross-examination he was shown two documents, each bearing what 
purported to be his signature and, together, constituting notice and proof of 
wnsured’s death. The first was marked Defendant’s Exhibit A and was entitled, 
“Statement of Attending Physician.” The second, Exhibit B, was headed, “State- 
ment of Claimant.” The introductory paragraph of Exhibit A purported to have 
been signed by plaintiff, as claimant, and read: “I hereby submit with and as part 
of the Proofs of Death, under policy No. §046297, issued on the life of Susanna 
Palyo, the following statement of Attending Physician [signed by Dr. Edward E. 
Evans] in compliance with conditions of said policy.” Plaintiff's cross-examination 
reads : 

“Q. I show you two papers marked defendant’s Exhibits A and B and ask 
you if those are the proof of death which you filed? A. I did not see those 
papers, nobody gave them to me. 

“Q. I call your attention to this (indicating). Is that your signature? A. It 
looks like I signed, but I don’t know whether those are the papers. 

“Q. Is that your signature (indicating)? A. Yes, sir. I don’t know whether 
those are the papers or not.” 

We think this testimony furnished a sufficient basis for the admission of the 
exhibits in evidence, when subsequently offered by counsel for defendant. 

The defendant’s evidence consisted of the testimony of one of its superin- 
tendents who identified Exhibits A and B as the proofs filed by plaintiff, and 
stated that Dr. Edward E. Evans, who, as the attending physician, executed the 
medical certificate, had died prior to the institution of the action. Exhibits A and 
B were received in evidence over the objection of counsel for plaintiff. 

In Exhibit A, Dr. Evans certified that the immediate cause of the insured’s 
death on August 31, 1929, at the age of thirty-three, was pulmonary tuberculosis; 
that his first visit in her last illness was made on January 1, 1929, when she had 
been ill but one day; that his treatment was continuous up to August 30, 1929; 
and that the history of the case was obtained by him. from her husband. In 
Exhibit B, executed by plaintiff, three material questions and answers read: 

“3. Cause of death? A. Tuberculosis.” 

“7. When did deceased first complain of ill health? A. January, 1929, 

“8. When did deceased first consult a physician? A. January 1, 1929.” 

In rebuttal, plaintiff called a witness, George Astrab, who testified he had 
known the insured since 1919; that he saw her frequently; that in the latter part 
of May, 1929, “she was doing her work around there [her home] * * * she 
was healthy * * * she was doing her work in general. She looked well to me.” 

The trial judge submitted to the jury the question whether the insured “was 
in sound health at the time the policy was issued.” 

__ [2] In so doing he erroneously charged that “the burden was upon the plain- 
tiff to show that insured was in sound health at the time of the issuing of the 
policy.” If the verdict had been in favor of the defendant, this error would have 
required a reversal; but, as the verdict was for plaintiff and the motion for judg- 
ment n. o. v. was granted solely “because of the admissions of the husband” 
shown in the exhibits, the error did not harm plaintiff. 

_ Because the case is not free from difficulty, we have referred to every material 
item of evidence before the court when it was closed. 

Fundamentally, the question is whether plaintiff permitted his clear admissions 
against interest, as contained in the proofs of death submitted by him to defend- 
ant, to remain so unexplained, uncorrected, and uncontradicted, that it became the 
duty of the trial judge to decline to submit the question of the insured’s sound 
health to the jury. If the trial judge should have affirmed defendant’s point for 
binding instructions, the judgment n. o. v. was properly entered. 

[3] Several established principles of law are applicable to the situation created 
by the evidence. Whether defendant is liable under its policy depends upon the 
actual condition of the insured’s health when it was issued. Connell v. Metropolitan 
Lite Ins. Co., 16 Pa. Super. 520. 


[4] In most cases, sound health is a question of fact for the jury. Clark v. 
Metropolitan Life Ins. Co., 62 Pa. Super. 192. This case, however, differs from the 
cases of Brelish, Adm’x v. Prud. Ins. Co. of America, 109 Pa. Super. 1, 165 A. 
316, and Dzsujko v. Eureka-Md. Assur. Corp., 109 Pa. Super. 9, 165 A. 518, in 
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that the testimony in those cases was entirely oral and therefore necessarily for 
the jury. 

[5, 6] The burden of proving that the insured was not in sound health when 
the policy was dated and delivered was upon the defendant. It undertook to meet 
that burden by identifying and placing in evidence the proofs of death above 
described. These documents were admissible in behalf of defendant and against 
plaintiff as admissions, but were open to explanation, correction, and even contra- 
diction by him. Borgon v. John Hancock M. L,. Ins. Co., 99 Pa. Super. 377, 381, 382, 

[7] Here, we have not only the statement of the attending physician but also 
the admissions of plaintiff made over his own signature. Although entitled to do 
so, he did not attempt to explain, correct, or contradict any of them; nor is there 
any evidence of any kind upon this record tending in that direction. Neither plain- 
tiff, nor the witness called in rebuttal, denied the attendance of the family physi- 
cian for months prior to the date of the policy; the substance of their statements 
was that the insured was doing her work around the house when the policy issued 
and seemed healthy to them. 

Upon consideration of the entire record, we cannot say the court below erred 
in its final conclusion that plaintiff, having failed to explain or controvert the 
admissions referred to, was not entitled to go to the jury, and that the extent of 
defendant's liability was to return the premiums collected on the policy. 

Judgment affirmed. 


SZCZYGIELSKI v. TRAVELERS’ INS. CO. 
Superior Court of Pennsylvania. Oct. 3, 1934. 
174 Atlantic Reporter 662. 
1. INSURANCE. 


In action on certificate of group insurance which provided that temporary lay 
off should not be considered as termination of employment, beneficiary under alle- 
gation of continuous employment of insured until death could rest proof upon ex- 
ception of temporary lay off. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. INSURANCE. 

In action on certificate of group insurance, credibility of insurer's oral testi- 
mony as to whether insured was laid off or discharged was question for jury, al- 
though countervailing testimony was very weak. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal No. 86, April term, 1934, from judgment of Court of Common Pleas, 
Erie County, No. 275, May term, 1933; William E. Hirt, Judge. 

Assumpsit by Adelia Szczygielski against the Travelers’ Insurance Company 
upon a certificate of insurance issued in connection with a group life policy. Ver- 
dict for plaintiff for $1,500, and, from a judgment upon the verdict, defendant 
appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

John B. Brooks, Alban W. Curtze, and Isaac J. Silin, all of Erie, for appellant. 

Henry C. Baur, of Erie, for appellee. 

JaMEs, Judge. 

Plaintiff sued upon a certificate of insurance issued to her husband, Frank 
Szczygielski, in connection with a group life policy of the appellant insurance com- 
pany held by the Erie Malleable Iron Company, where Szczygieski had been em- 
poyed prior to his death on November 14, 1931. This certificate contained the fol- 
lowing provision: “The insurance of any employee covered hereunder shall end 
when his employment with the employer shall end. * * *” The group life policy, 
called the master policy, under the terms and conditions of which the certificate 
was issued, contained the same provision, with the following additional clause: 
“Temporary lay-off or leave of absence for reasons other than physical disability 
as aforesaid [here irrelevant] shall not be considered as termination of employ- 
ment for the purpose of this insurance unless the employer shall so elect.” 


The statement of claim averred that Szczygielski “remained in the employ of 
the Erie Malleable Iron Works continuously from December 30, 1922, until the 
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date of his death.” Defendant denied this averment, and, on the contrary, averred 
that he was discharged by his employer on October 7, 1931, and was not in its em- 
ploy after that date. 

Upon this narrow issue the case was tried before a jury, the plaintiff's own 
testimony being to the effect that the assured was not actually working at the time 
of his death, but that he was temporarily laid off on October 7th, about five weeks 
before his death. The jury returned a verdict in favor of the plaintiff for the face 
amount of the certificate, and the trial judge subsequently discharged defendant's 
motions for judgment n. o. v. and for new trial. Defendant appealed. 

[1] It argues in the first and second assignments of error that plaintiff, having 
pleaded continuous employment of the assured until the time of his death, should 
not have been permitted to rest her proof upon the exception of temporary lay off 
contained in the group policy. We do not see much in the contention. In its own 
written undertaking defendant defines continuous employment. “Temporary lay- 
off,” it declares, “shall not be considered as termination of employment.” It is 
self-evident that, if the employment is not to be considered as terminated in case 
of lay off, it must be considered as continuing. Thus we need only examine the 
record to determine if there was sufficient evidence of temporary lay off to submit 
the question to the jury. 

[2, 3] Plaintiff testified that her husband had been employed by the Erie Mal- 
leable Iron Company for a number of years, continuously, with the exception of a 
period about three years before when he had been temporarily laid off. In the mid- 
dle part of October, 1931 (her husband stopped working on the 7th), she went to 
the employment office of the company, but her testimony, given through an inter- 
preter, is not clear at first, whether that visit was for the purpose of securing his 
reinstatement or to ask that the company keep him more steadily employed be- 
cause of her great need. Later she says she went there to ask if they could not 
give him more work rather than lay him off. But the responsible officers informed 
her that her husband had come to work in a drunken condition and that he had to 
be laid off; that, if he quit drinking, they would put him back to work again. There 
was testimony that they had done so at least once before. She stated positively 
that the officers informed her that Szczygielski was not “laid off for good, just 
temporary,” and when work picked up he would be called back again. They also 
told her that he could call at the plant every day. Her testimony was corroborated 
in the main by her daughters, aged 14 and 12, who accompanied her to the em- 
ployment office at that time. 

There was also some corroboration of this testimony in the circumstance that 
at the time of his supposed final discharge, although it was the admitted custom 
of the company in such case to demand the immediate return by the employee of 
the company property noted on his employment card, the notation on Szczygielski’s 
card being “goggles” and “policy,” no demand was made for the goggles until af- 
ter his death, and there was no discussion concerning the surrender or cancellation 
of his insurance policy at the time of the discharge. 

The oral testimony on behalf of the defendant was strongly persuasive in proof 
of its contention that the assured was permanently discharged on October 7th. 
The company’s employment manager, the foreman who sent the assured home, the 
assistant and the stenographer in the employment office, flatly denied the plaintiff's 
testimony as to the temporary nature of the discharge. It even disputed the pres- 
ence of the two daughters on that occasion. Their testimony was positive and mu- 
tually corroborative, and they were disinterested witnesses. Its effect, from a 
reading of the record, is to suggest the possibility that plaintiff was testifying to a 
prior occasion when she went to the iron company’s office to intercede for her hus- 
band. But the credibility of the defendant’s testimony, being oral, was still a 
question for the jury. 

Judgment affirmed. 


NORTHERN LIFE INS. CO. v. CHRISTIE et ux. No. 24964. 
Supreme Court of Washington. Sept. 21, 1934. 
36 Pacific Reporter (2d) 73. 
1. INSURANCE. 


_ Statute relative to life and endowment insurance which provides for two-year 
incontestability period from date of issuance of policy held not to make clause in 
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policy covering life, permanent disability, and accident and health, providing that 
policy should be incontestable after one year from date of policy, except for non- 
payment of premium, or service in Army or Navy in time of war, applicable only 
to life insurance portion of policy (Rem. Rev. Stat. § 7230, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 400.) 
2 INSURANCE. 

Incontestability clause in policy covering life, permanent disability, and acci- 
dent and health, providing that policy should be incontestable after one year from 
date of policy except for nonpayment of premiums, or service in Army or Navy 
in time of war, held to apply to accident and health provisions of policy, and hence 
insurer could not rescind accident and health insurance on ground of fraud, after 
expiration of one year from date of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Department 1. 

Appeal from Superior Court, Yakima County; Dolph Barnett, Judge. 

Action by the Northern Life Insurance Company against Everette W. Christie 


and his wife. From a judgment dismissing the action with prejudice, plaintiff 
appeals. 


Affirmed. 

Richards, Gilbert & Conklin and Ian R. Maclver, all of Yakima (Jno. F. 
Bamford, of Seattle, of counsel), for appellant. 

La Berge Cheney & Hutcheson, of Yakima, for respondents. 

MITCHELL, Justice. 

This is an action in equity, brought by the Northern Life Insurance Company, 
a corporation, to cancel and rescind a policy of accident and health insurance on 
the ground of alleged fraud in procuring the policy, and to recover back the 
sum of $5,680 paid out as monthly indemnities upon proof to the satisfaction of 
the insurance company of the total disability of the insured. Upon appropriate 
issues framed by the pleadings, the trial resulted in a judgment dismissing the 
action with prejudice. The insurance company has appealed. 

The respondents defended upon the incontestability clause in the policy, and 
also upon the ground that there was no fraud in procuring the insurance. The 
decision of the trial court was put upon the first ground, and, approving that 
disposition of the case, we confine our discussion to that question. 

The insured became permanently disabled in 1926, shortly after the policy was 
delivered, made proof of his disability to the satisfaction of the company, and 
thereafter received seventy monthly payments of $80 each prior to the commence- 
ment of the action. The policy, as delivered, covers life insurance, permanent dis- 
ability, and accident and health insurance. The incontestability clause reads as 
foliows: “Incontestability—This policy shall be incontestable after one year from 
date of policy, except for the non-payment of premium or service in army or 
navy in time of war.” 

The contention of the appellant is that the clause relates to the life insurance 
only, and our attention is called to circumstances and inferences which, it is claimed, 
tend to justify that argument. On the contrary, the respondents contend that the 
clause applies as well, or only, to those portions of the contract sought to be 
canceled by this action, and insist that the instrument, considered as a_ whole, 
under the clear preponderance and weight of the evidence, supports that contention. 

The policy is dated March 1, 1926. In form, it consists of eight unnumbered 
pages. Page 4 is blank. All the other pages contain printed or written matter per- 
tinent to the contract and to the consideration of the question under discussion. 
A copy of the application for the insurance is inserted between pages 6 and 7 
of the whole instrument. Pages 3 and 4 and 5 and 6 and a copy of the application 
for the insurance, evidently formerly, were separate or detached from the part 
comprising pages 1 and 2 and 7 and 8, but which, when delivered, were securely 
pasted and fastened together so as to make, in form, one instrument consisting of 
the whole eight pages, in addition to the application for the insurance. 

On the first page of the instrument, in the usual and ordinary, large printing 
and writing, is given the name of the insurer, $2,000 as the amount of life insur- 
ance promised, and the name of the insured. In large letters at the bottom of the 
page, in print, are the words: “Life Income Option Endowment at Age 65, 
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Monthly Premium,” and immediately following on the same line, in equally large 
letters, but apparently printed at another time: “Accident-Health Permanent Dis- 
ability.” 

Page 8 of the instrument, which is the back of the policy, has the indorse- 
ment: “The Northern Life Insurance Company, Seattle, Washington, Everette 
William Christie, No. M-27195, Amount $2,000, Premium $8.34, Payable 15th of 
cach month beginning Mar. 1926. Read your policy and notify the Company 
immediately in event of any error in the policy or copy of application;” and at 
the bottom of the page, as on the first page, the arrangement of the words being 
somewhat different, the endorsement says: “Accident-Health Permanent Dis. Life 
Income Option Endowment at Age 65, Monthly Premium.” 

Page 3 of the instrument is designated: “Permanent Disability Benefits,” in 
the body of which it speaks of its being a supplemental contract “* * * in 
connection with Northern Life Insurance Company Policy No. M-27195 which, 
together with the application, copy of which is attached thereto, constitute the 
entire contract of insurance and is in consideration of an additional monthly pre- 
mium of Forty-Four Cents, payable at the same time and under the same conditions 
as the regular life premium. 

“All subject to the provisions of the above numbered Life Policy to which 
this is attached, excepting as to Non-Forfeiture Options which apply to the Life 
Insurance only.” (Italics ours.) 

Page 5 of the instrument is entitled, and speaks of: “Accident Indemnities” 
and also of “Sickness Indemnities.” It speaks of this portion of the instrument 
as a supplemental contract issued “* * * in connection with Northern Life 
Insurance Company Policy No. M-27195 which, together with the application, copy 
of which is attached thereto, constitute the entire contract of insurance and is in 
consideration of an additional annual premium of $39.36 Dollars, payable at the 
same time and in the same manner as the regular life premium, or may be pid 
$3.28 each month under like conditions. 

“All subject to the General and Standard Provisions printed on the reverse 
hereof, and provided premiums have been duly paid and this policy is in full 
force, and with the understanding that provisions, if any, in the Life policy as to 
division of surplus, and non-forfeiture or continuance of insurance apply to the 
Life insurance only.” 

Page 6 of the instrument, still referring to indemnities, divides the subject 
into “General Provisions” and “Standard Provisions.” Significantly, however, at 
the top of this page, it is said: “These Provisions Are Applicable Only to Acci- 
dent and Health Insurance.” (Italics ours.) 

Over one signature, the application for insurance in this case was made for 
accident or health insurance, $80 monthly indemnity, and for $2,000 life insurance. 

Page 7 of the instrument is entitled: “General Provisions,” one of which is 
the incontestability clause already spoken of. Significantly, it is not immediately 
or otherwise said that this clause is applicable only to the life insurance, nor does 
it say anything similar to that anywhere in the whole instrument. 

Other evidence shows that at and about the time this policy was issued, the 
‘nsurance company was urging and featuring the idea of a “3-in-1” policy. The 
record abounds with evidence of it, which is practically without dispute, as the 
same was published in papers, magazines, and many other ways. A fair sample 
of it is found upon a blotting pad that was generally distributed as a means of 
advertising by the company, as follows: 

“Northern Combine Your Insurance 
Life It Costs Less 
Insurance Co. 
Seattle, U. S. A. Life 3-in-1 Complete 
Health Coverage 
Accident Contract 
“One Policy—One Premium 

“Absolute Protection to You while living and To Your Family “afterwards” 

“Pays You Double the Face of Policy if Killed by Accident 
Face of Policy for Loss of Hands, Feet or Eyes 
Monthly Indemnity, Sickness of Accident 
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“Also Provides You An Income for Life If Permanently Disabled.” 

The agent who sold this contract of insurance had a number of interviews 
with the insured for the purpose of making the sale. He testified as follows: 

“Q. Now how was this policy described and referred to by the salesmen, 
including yourself, as to whether you were selling one policy or whether you were 
selling three policies? A. I called it a 3-in-1 complete coverage contract and sold 
it as such. At the time I was selling insurance and at the time I was engaged in 
selling Mr. Christie I was given by the company photostatic copies of checks (in 
the form of which the words Life, Accident, Health were printed) to other policy 
holders under this 3-in-1 policy. That was what I was trying to sell. I showed 
these checks to prospective policy holders, including Mr. Christie. On the glass 
doors of the offices of the company in the Miller Building, first in 632 and then 
in 611 appeared ‘Northern Life, 3-in-1, life, accident, and health’ * * * 

“Q. Is this what is known as a 3-in-1 policy, the one to Everette Christie? 
A. Yes.” 

The respondent testified as follows: 

“A, * * * He was kind of a persistent life insurance agent. On February 
8, 1926, I was just getting off shift on a split shift in the afternoon when he came 
over there and made the appointment. He made the appointment the day before 
and I told him I would meet him that afternoon and we went up to his office on 
the sixth floor of the Miller Building. As we went into the room I remember 
there was a sign on the door. It said ‘Northern Life Insurance Company—3-in-1.’ 

“Q. Anything else? A. Accident and health. 

“Q. Anything about life? A. And life. 

“Q. Those three signs on the door? A. Yes.” 

[1] Nor as a matter of construction can this clause be tied in with the statute 
so as to make it applicable only or at all to the life insurance portion of the 
policy. The clause, as written in the contract, provides for incontestability after 
one year from the date of the policy, except for nonpayment of premiums or 
service in the army or navy in time of war. The statute upon the subject relative 
to life and endowment insurance, section 7220, subd. 2, Rem. Rev. Stat., provides for 
incontestability after two years from its issuing, except for nonpayment of pre- 
miums and for violations of the conditions of the policy relating to miltiary or 
naval service in time of war. : 

[2] There is no statutory provision upon this subject with respect to accident 
and sickness and health insurance, nor is there any contention here made that a 
provision for incontestability after one year, in that kind of insurance, is in any 
way whatever contrary to public policy. Such a clause can relate to no other kind 
of insurance in this particular contract than that of accident or health and sickness 
insurance. 

The briefs in the case contain extensive arguments and the citation of a great 
many authorities on the part of counsel on both sides, but the authorities do not 
present or consider cases near enough like this one in essential and controlling 
particulars to be helpful here. The case must be determined upon the facts which 
it presents, and which include a persuasive “3-in-1" policy of insurance, made still 
more persuasive by being incontestable after one year with respect to the sickness 
and health indemnities provided for in the contract. 

Judgment affirmed. 

Beals, C. J., and Millard, Blake, and Steinert, JJ., concur. 
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KING v. NEW YORK LIFE INS. CO. OF NEW YORK. No. 9923. 
Circuit Court of Appeals, Eighth Circuit. Aug. 15, 1934. 
72 Federal Reporter (2d) 620. 
1. INSURANCE. 


Insured’s death from accidental, unintentional, and unconscious inhalation of 
carbon monoxide gas held within provision exempting from coverage of double in- 
demnity clause of life policy death resulting from “taking of poison or inhaling of 
gas, whether voluntary or otherwise”; quoted words including both intentional and 
unintentional taking or inhaling, and word “inhale” not necessarily signifying that 
the act is voluntary or conscious. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from the District Court of the United States for the District of Ne- 
braska; Thoras C. Munger, Judge. 

Action by Mary K. King against the New York Life Insurance Company of 


New York, removed from the state court. Judgment for defendant, and plaintiff 
appeals. 


Affirmed. 


S. L. Winters, Henry J. Beal, and James W. Murphy, all of Omaha, Neb., for 
appellant. 


Norris Brown, David A. Fitch, and Ralph M. West, all of Omaha, Neb., for 
appellee. 


Before Sanborn and Booth, Circuit Judges, and Bell, District Judge. 

300TH, Circuit Judge. 

This is an appeal from a judgment entered after verdict directed for the de- 
fendant, New York Life Insurance Company, at the close of plaintiff’s case. 

The action was originally commenced in the state district court of Douglas 
county, Neb., but was duly removed to the United States District Court for the 
District of Nebraska, and was tried in the latter Court. 

The main facts are not in dispute. February 13, 1926, the Insurance Company 
issued its policy insuring the life of John J. King, husband of appellant, in the sum 
of $25,000, with a double indemnity clause on certain conditions. Appellant was 
the beneficiary in the policy. 

The double indemnity clause in the policy sought to be recovered on was as 
follows (the heading being “Double Indemnity”) : 

“The Double Indemnity provided on the first page hereof shall be payable 
upon receipt of due proof that the death of the Insured resulted directly and in- 
dependently of all other causes from bodily injury effected solely through external, 
violent and accidental means and occurred within ninety days after such injury. 

“Doube Indemnity shall not be payable if the insured’s death resulted from 
self-destruction, whether sane or insane; from the taking of poison or inhaling of 
gas, whether voluntary or otherwise; from committing an assault or felony; from 
wal or any act incident thereto; from engaging in riot or insurrection; from par- 
ticipation as a passenger or otherwise in aviation or aeronautics; or, directly or 
indirectly, from infirmity of mind or body, from illness or disease, or from any 
bacterial infection other than bacterial infection occurring in consequence of acci- 
dental and external bodily injury.” 

The policy sued upon also contained the following: 

“New York Life Insurance Company * * * agrees to pay to Mary K. King, 
Wife of the Insured * * * Twenty-five Thousand Dollars (the face of this policy), 
upon receipt of due proof of the death of John J. King, the Insured, or Fifty 
Thousand Dollars (double the face of this policy), if such death resulted from 
accident as defined under ‘Double Indemnity’ on the second page hereof and sub- 
ject to the provisions therein set forth.” 


The insured died May 12, 1932. The Insurance Company paid the principal 
sum of $25,000, but refused payment of the additional $25,000 under the double in- 
demnity clause. It was agreed that the payment made should be without prejudice 
to the right of the beneficiary to sue for the additional amount under the double 
indemnity clause. The present suit was thereafter commenced. 

The facts and circumstances relating to the cause of death of the insured, as 
disclosed by the record, are substantially as follows: Jerry Keogh, who lived with 
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Mr. and Mrs. King, testified that he found King dead in the garage between 7 and 
8 a. m. on May 12, 1932. King was found between two cars in his garage, one a 
Ford on the east side facing north, the other a Chrysler facing north. There were 
two windows to the west in the garage. The lower part of the windows was bro- 
ken out, and the door of the garage was ajar just wide enough to get in. King 
was in about the center of the garage with his head near the right rear wheel of 
the Chrysler, and his feet just at the running board opposite the west door of the 
Ford, which door was open about two-thirds against a post which was in the 
center of the garage. /He was lying on the cement floor of the garage on his back, 
his head on the cement floor. His head was toward the west, and his feet toward 
the east. His head was about ten feet away from the open door of the garage. 

Catherine Donovan, a cousin visiting at King’s testified that she had used the 
Ford car all the day before, and that night up until about 12:30. She had difficulty 
the day before with shutting off the motor; when she stopped to get some oil at 
a gas station, she shut off the switch and it would bounce back again. The evening 
before, another kev had been put in the ignition, and in trying to turn it, the key 
was broken off. When she came back to King’s home that evening she put this 
car in the garage, and shut the door of the garage and fastened it, came into the 
house, and found King and his wife waiting for her. She showed them the broken 
key, and they asked her if she shut off the car, and she said she didn’t know 
whether she did or not, but she guessed she did. King said something about how 
could you do it with the broken key, and then he said he would go out and see 
about it after awhile. All three talked there until about 2:30, and then the witness 
went to bed upstairs, and didn’t see King after that. On cross-examination she 
testified that she didn’t know but what she might have left the switch on and the 
engine running that night. 

Dr. McCleneghan, coroner’s physician, testified that he performed an autopsy 
on King on May 12, 1932, the date of his death, with Dr. William Melcher present. 
He noticed some slight abrasions below the knees; and his examination showed 
King’s death was caused by carbon monoxide gas from the exhaust of a car. The 
blood in carban monoxide poisoning is of a cherry red color, the muscles are also 
of a cherry red color, and the different organs, the liver, spleen, and kidnevs, also 
have this peculiar red color; and these symptoms were all present in King’s body. 
The abrasions were below the surface of the skin helow each knee, and they were 
of recent origin. He found no objective sign of injury to the head. He said the 
carbon monoxide gas got into his body by inhalation, by breathing the gas. 

Jack King, seventeen year old son of King, testified that he drove the Ford 
car often and had difficulty with the switch in the same manner as Mrs. Donovan 
testified. 

Other witnesses testified along the same line as to the condition of the Ford 
car. 

In view of the foregoing testimony, it is conceded that the insured died as a 
result of carbon monoxide gas poisoning resulting from accidental means. There 
is no question of suicide involved. 

The sole question at issue is whether the death was within the coverage of 
the policy. 

The answer to this question depends upon the construction of the clause of the 
policy reading: “Double Indemnity shall not be payable if the Insured’s death re- 
sulted * * * from the taking of poison or inhaling of gas, whether voluntary or 
otherwise.” 

This clause purports to contain an exception to the double liability and is one 
of a series of nine or ten exceptions mentioned in the policy. 

The contention of appellant is that the insured “did not inhale said gas within 
the meaning of said exception, nor was said gas taken voluntarily or in any other 
intentional manner; but that the evidence showed that the deceased died as the 
result of breathing carbon monoxide gas unintentionally, and the jury could infer 
from the facts and circumstances, unconsciously”; and that, therefore, the court 
erred in holding that the death of insured came within the exception mentioned 
in the policy. 

The main principles governing the construction of contracts of insurance are 
the same as those governing other contracts. 

In Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, page 463, 14 S. Ct. 
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379, 281, 28 L. Ed. 231, the Supreme Court laid down the following rules: “But 
the rule is equally well settled that contracts of insurance, like other contracts, are 
to be construed according to the sense and meaning of the terms which the parties 
have used, and, if they are clear and unambiguous, their terms are to be taken and 
»”» 

understood in their plain, ordinary, and popular sense.” And also (page 462 of 151 
U. S., 14 S. Ct. 379, 381): “* * * the insurer undertakes to guaranty the insured 
against loss or damage, upon the terms and conditions agreed upon, and upon no 
other, and, when called upon to pay in case of loss, the insurer, therefore, may just- 
ly insist upon the fulfillment of these terms. If the insured cannot bring himself 
within the conditions of the policy, he is not entitled to recover for the loss. The 
terms of the policy constitute the measure of the insurer’s liability, and, in order to 
recover, the assured must show himself within those terms. * * * It is immaterial 
to consider the reasons for the conditions or provisions on which the contract is 
made to terminate, or any other provision of the policy which has been accepted 
and agreed upon. It is enough that the parties have made certain terms conditions 
on which their contract shall continue or terminate. The courts may not make a 
contract for the parties. Their function and duty consist simply in enforcing and 
carrving out the one actually made.” 

These rules have been adopted unequivocally by this court. In the case of 
Hawkeye Commercial Men’s Ass’n v. Christy (C. C. A.) 294 F. 208, the court, 
after quoting approvingly the rules laid down in the Imperial Fire Insurance Com- 
pany Case, supra, and reviewing many cases, some of which are relied upon by ap- 
pellant in the case at bar, speaking by Judge Walter H. Sanborn, and interpreting 
the contract of insurance there involved, said (page 212 of 294 F.): 

“Stripped of irrelevant parts, the portion of the contract which is decisive of 
the question at issue here reads in this way: 

“* * * Nor shall the association be liable for indemnity for any death result- 
ing wholly or in part from * * * poisonous substances, gases, or anything accident- 
ally, or otherwise, taken or inhaled. * * *’ 

“On the first reading of this stipulation, it seemed simple, its terms seemed un- 
ambiguous, and their plain, ordinary. and popular meaning clear. No suggestion 
arose in our minds that this clause of this contract relieved the defendant from li- 
ability for deaths from poisonous substances and gases taken or inhaled invol- 
untarily, and did not exempt it from deaths from those taken or inhaled voluntarily, 
or that it relieved it from liability for deaths from such poisonous substances and 
gases taken or inhaled voluntarily, and did not exempt it from deaths from those 
taken involuntarily. We read nothing of that nature in the contract. No discrim- 
ination between these two classes of deaths appeared upon the face of it or was 
suggested to the mind. 

“Nor have the opinions of the courts and the arguments and briefs of counsel 
divested us of the abiding conviction that this stipulation was intended to, and by 
its clear and simple terms does, exempt the defendant from all liability for in- 
demnity for any death from poisonous substances, gases, or anything taken or in- 
haled, voluntarily or involuntarily, consciously or unconsciously. By its express 
terms, without exception or limitation, it declares that the defendant shall not be 
liable for any death from poisonous substances, gases, or anything accidentally, or 
otherwise, taken or inhaled. A death from poisonous substances, gases or anything 
accidentally, or otherwise, involuntarily and unconsciously taken or inhaled, is as 
much a death from poisonous gases, or anything accidentally, or otherwise, taken 
or inhaled, as is a death from those poisonous substances, gases, or anything acci- 
dentally, or otherwise, voluntarily and consciously taken or inhaled; and there is 
nothing in the stipulation of exemption which expresses or intimates any difference 
or distinction between the defendant’s liability for deaths from voluntarily taking 
or inhaling and for deaths from involuntarily taking or inhaling. 


“The practical effect of the construction of this contract which counsel for 
the plaintiff seek would be to substitute for the existing contract that the associa- 
tion shall not be liable for indemnity for any death from poisonous gases, or any- 
hing accidentally, or otherwise, taken or inhaled, a contract that the defendant 
shall be liable for any death from poisonous substances, gases, or anything acci- 
dentally, or otherwise, taken or inhaled, except in cases where the poisonous sub- 
‘tances were voluntarily and consciously taken and inhaled; a course of action that 
lies in the teeth of familiar rules of construction of contracts and statutes. 
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“The parties to insurance contracts have the right and power to contract for 
what accidents and risks the companies shall and for what accidents and risks they 
shall not be liable and the courts may not make new or different contracts for them. 
The function and duty of the courts consist simply in enforcing and carrying out 
the contract actually made by the parties. Imperial Fire Ins. Co. v. Coos County, 
151 U.S. 452, 462, 14'S. Ct. 379, 38 L. Ed: 231. 

“The natural, obvious meaning of the provisions of a contract should be pre- 
ferred to any curious, hidden sense which nothing but the exigency of a hard case 
and the ingenuity of a trained and acute mind would discover. Delaware Ins. Co. 
v. Greer, 120 F. 916, 921, 57 C. C. A. 188, 61 L. R. A. 137; Standard Life & Accident 
Ins. Co. v. McNulty, 157 F. 224, 226, 85 C. C. A. 22.” 

Prior to the opinion of this court rendered in the Christy Case, there had been 
divergent views upon somewhat similar questions expressed in opinions by this 
court. See McGlother v. Provident Mutual Acc. Co. (C. C. A.) 89 F. 685; Fidelity 
& Casualty Co. v. Lowenstein (C. C. A.) 97 F. 17, 46 L. R. A. 450; see also Lowen- 
stein v. Fid. & Cas. Co. (C. C.) 88 F. 474. 

The Christy Case is amply supported by the authorities therein cited; and sub- 
sequent to the opinion in that case, we think there has been in this court no de- 
parture from the rules and principles approved or laid down therein. The au- 
thority of the Lowenstein Case must be considered as restricted to the particular 
facts involved. 

In the recent case of Gorman v. Fidelity & Cas. Co. of New York, 55 F.(2d) 
4, 5, this court, speaking by Judge Gardner, said: 

“The decisions of this court are in harmony with the elementary principle that 
doubt and ambiguity in an insurance policy should be resolved in favor of the in- 
sured and against the insurer. It does not follow, however, that the terms of an 
insurance policy may be distorted from their natural meaning, or that the agreed 
liability of the insurer should be enlarged into one which only a new contract could 
have imposed, nor, indeed, that a court should indulge in scholastic subtleties to 
extend the rights of the insured. In the words of the late Judge Sanborn, refer- 
ring to this rule of construction: ‘But this rule ought not to be permitted to have 
the effect to make a plain agreement ambiguous, and then to interpret it in favor of 
the insured.’ Standard Life & Accident Ins. Co. v. McNulty, supra. 

“Courts should not be ‘cunning and astute to evade, rather than quick to per- 


ceive and diligent to apply, the meaning of the words,’ as manifestly intended by 
the parties.” 


In the recent case of Northern Trust Co., Trustee, v. Central Life Ins. Co., 274 
Ill. App. 551, the opinion by the Appellate Court of the First District of Illinois 
held that there was no liability in case of an exception clause worded substantially 


as the clause in the case at bar. See, also, Birss v. Order of United Commercial 
Travelers, 109 Neb. 226, 190 N. W. 486. 


[1] We agree with the reasoning and with the conclusion reached in the 
Christy Case; and we agree with the court below in holding that that case is con- 
trolling here. There is no substantial difference in the wording of the exception 
clause in the two cases. In the Christy Case the crucial words were, “poisonous 
substances, gases, or anything accidentally, or otherwise, taken or inhaled.” In 
the case at bar, the language is, “from the taking of poison or inhaling of gas, 
whether voluntary or otherwise.” 

We think there is nothing ambiguous in the language used in the case at bar. 
The words employed are words in common use and have an ordinary meaning. We 
think the words, “the taking of poison or inhaling of gas, whether voluntary or 
otherwise,” include both intentional and unintentional taking or inhaling. To give 
the clause the construction claimed by appellant would, in effect, be adding after 
the word “otherwise” some such words as “but nevertheless intentional.” Such an 
addition would fall within the ban laid down by the Supreme Court in the Im- 
perial Fire Ins. Company Case, supra, in the following language: “The courts may 
not make a contract for the parties. Their function and duty consist simply in en- 
forcing and carrying out the one actually made.” 

In reference to many of the cases cited by counsel for appellant, we would 
simply say that, in our opinion, they are plainly distinguishable from the case at 
bar. In some of them the word “inhaling” or “inhaled,” used without any qualify- 
ing words, was held to mean a voluntary, intelligent act. Paul v. Travelers’ Ins. 
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Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758; he enneiley v. 
Employers’ Liability Assur. Corp., 148 N. Y. 596, 43 N. E. 54, 31 L. A. 686, 51 
Am. St. Rep. 716; Pickett v. Pacific Mutual Life Ins. Co., 144 Pa. a 22 A. 871, 
13 L. R. A. 661, 27 Am. St. Rep. 618; Fidelity & Cas. Co. v. Waterman, 161 III. 

632, 44 N. E. 283, 32 L. R. A. 654; Fidelity & Cas. Co. v. Lowenstein, supra; Kings- 

ley v. American Central Life Ins. rig 259 Mich. 53, 242 N. W. 836; U. S. Mutual 
cc. Ass'n v. Newman, 84 Va. 52, 3 S. E. 805. 

The same holding has been lg in regard to the words “taken” or “taking.” 
Dent v. Railway. Mail Ass’n (C. C.) 183 F. 840, affirmed in Railway Mail Ass’n v. 
Dent, 213 F. 981, L. R. A. J9ISA, 314 (C. C. A. 8); Travelers’ Ins. Co. v. Dunlap, 
160 Ill. 642, 43 N. E. 765, 52 Am. “_ fy 355; Metropolitan Acc. Ass’n vy. Froiland, 
161 Ill. 30, 43 N. E. 766, 52 Am. St. Rep. 359; Dezell v. Fidelity & Cas. Co., 176 
Mo. 253, 75 S. W. 1102. 

Similar construction has been placed on such words as “self-administered.” 
Republic Life & Acc. Ins. Co. v. Hatcher, 244 Ky. 574, 51 S.W.(2d) 922. 

The question at issue in the case of oe v. Travelers’ Life Ins. Co. (C. C.) 
20 F. 661, affirmed in Travellers’ Ins. Co. Edwards, 122 U. S. 457, 7 S. Ct. 1249, 
30 L. Ed. 1178 (and in several other cases “chad by appellant), was whether the in- 
sured committed suicide. The policy provided for no recovery if the insured “shall 
die by suicide, whether the act be voluntary or involuntary.” The court charged 
the jury that in order to find a verdict for defendant, they must find that the in- 
sured took the poison knowingly and not by mistake. On motion for a new trial, 
this charge was held correct. In effect the court held that intent was one of the 
necessary elements of suicide, and that it would not be presumed that the Insurance 
Company had put into an explanatory clause that which nullified the usual and 
well-understecd deunition of -he word sought to be explained. 

The holding was in accord with the common meaning of the word “suicide.” 
Such holding is supported by the definition of “suicide” in the commonly used 
dicticnaries, such as Webster’s International, The Century, and Funk & Wagnall’s 
New Standard. 

But there is no such necessary element of intent in the commonly accepted de- 
finition of the word “inhale,” as is shown by the same lexicographic authorities. 
The element of intent may or not be present in the act of inhaling. In other words, 
the act may be voluntary or involuntary, conscious or unconscious. It was, there- 
fore, entirely proper that an explanatory clause should be added. That clause 
reading, “whether voluntary or otherwise” is broad and sweeping. It does not 
nullify the definition of “inhaling”; it simply precludes any attempt at restriction. 
We think the clause is so plain as not to be open to construction. 

On principle and authority, we hold that the action of the trial court in direct- 
ing a verdict for defendant was correct. 

The judgment is affirmed. 


NEW YORK LIFE INS. CO. v. TALLEY. No. 9849. 


Circuit Court of Appeals, Eighth Circuit. Sept. 4, 1934. 
72 Federal Reporter (2d) 715. 
2. INSURANCE. 

Where life policy with total, permanent disability clause provided that, if it 
should appear to the company that insured was able to engage in any occupation 
for remuneration or profit, income payments should cease and payment of any 
premium thereafter falling due should not be waived, words “if it shall appear to 
the company” implied reasonable proof to the company, since a mere conjecture 
would not be sufficient. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 


Where insurer, without having employed either of methods specified in life 
policy with total, permanent disability clause to determine whether total, per- 
manent disability had ceased, wrongfully, but without fraud, claimed that it had 
ceased, discontinued disability payments, and demanded resumption of premium 
payments, insured’s failure to forthwith deny truth of claim and payment of 
Premiums for several years thereafter did not estop him from claiming that total, 
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permanent disability had not ceased at time claimed by insurer, since payments 
were made under mutual mistake of fact. 

(For other cases, see Insurance, Dec. Dig. § 362.) 
6. INSURANCE. 


Where insurer, without having employed either of methods specified in life 
policy with total, permanent disability clause, to determine whether total, per- 
manent disability had ceased, wrongfully, but without fraud, claimed that it had 
ceased, discontinued disability payments, and demanded resumption of premium 
payments, insured, who ignorantly acted on assumption that insurer’s claim was 
rightful and based upon established facts not known to insured, and made premium 
payments for several years to prevent cancellation of life policy, held entitled to 
a premiums so paid, since payments were made under mutual mistake of 
act. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Appeal from the District Court of the United States for the Southern District 
of Iowa; Chas. A. Dewey, Judge. 

Action by Homer Talley against the New York Life Insurance Company. 
Irom a judgment for plaintiff, defendant appeals. 

Affirmed. 

John Inghram, of Des Moines, Iowa (Clifford V. Cox, Donald Evans, and 
William F. Riley, all of Des Moines, Iowa, on the brief), for appellant. 

Neill Garrett, of Des Moines, Iowa (Gibson & Stewart, of Des Moines, 
Iowa, on the brief), for appellee. 


Before Sanborn and Booth, Circuit Judges, and Munger, District Judge. 

Boorn, Circuit Judge. 

This is an appeal from a judgment after verdict in favor of appellee, plain- 
tiff below, in an action brought against appellant to recover disability income pay- 
ments claimed to be due to appellee; also to recover the return of certain pre- 
miums paid by appellee—all under the provisions of a policy of insurance issued 
to appellee by appellant under date of July 9, 1923. 

The policy in question is a regular life insurance contract, providing for the 
payment of $2,000 to the named beneficiaries upon receipt of due proof of the 
death of the insured, or $4,000 upon receipt of due proof that the death of the 
insured resulted from bodily injury, effected solely through external violence and 
accidental cause. 

The policy also contained the following provisions which have a particular 
bearing upon the controversy in the case at bar: 

“And The Company Agrees To Pay To The Insured One per cent of the face 
of this Policy ($10 per $1,000) each month during the lifetime of the Insured and 
also to waive the payment of premiums, if the Insured becomes wholly and per- 
manently disabled before age 65, subject to all the terms and conditions contained 
in Section 1 hereof. 

“This contract is made in consideration of the payment in advance of the sum 
of $21.32, the receipt of which is hereby acknowledged, constituting the first pre- 
mium and maintaining this Policy to the Ninth day of January, Nineteen Hundred 
and Twenty-four, and of $41.00 on said date and every twelve calendar months 
thereafter during the life of the Insured until premiums for Fifty full years in 
all shall have been paid from the date on which this Policy takes effect. : 

“The premium includes an annual premium of $2.10 for the Double Indemnity 
Benefit and $2.62 for the Disability Benefits. 

“This Policy takes effect as of the Ninth day of July, Nineteen Hundred and 
Twenty-three, which day is the anniversary of the Policy. 


“Section 1—Disability Benefits. 

“1, Disability Benefits shall be effective upon receipt at the Company’s Home 
Office, before default in the payment of premium, of due proof that the Insured 
became totally and permanently disabled after he received this Policy and before 
its anniversary on which the Insured’s age at nearest birthday is sixty-five years. 

“Disability shall be deemed to be total whenever Insured becomes wholly dis- 
abled by bodily injury or disease so that he is prevented thereby from engaging 
in any occupation whatsoever for remuneration or profit, and under this contract 
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disability shall be presumed to be permanent after the Insured has been con- 
tinuously so disabled for not less than three months and during all of that period 
prevented from engaging in any occupation for remuneration or profit. The per- 
manent loss of the sight of both eyes, or the severance of both hands or of both 
feet, or of one entire hand and one entire foot, shall be considered total and per- 
manent disability without prejudice to other causes of disability. 

“2. Income Payments—The Company will pay the Insured, or if such disability 
results from insanity will pay the beneficiary in lieu of the Insured, a monthly 
income of one per cent of the face of the Policy during the lifetime of the 
Insured and the continuance of such disability. The first income payment shall 
become due on the first day of the calendar month following receipt of proof of 
total and permanent disability or proof of continuous total disability for three 
consecutive months, as above, and succeeding payments shall become due on the 
first day of each calendar month thereafter. Any income payments becoming due 
before the Company approves the proof of disability shall become payable upon 
such approval, and subsequent payments will be made as they become due. 

“3. Waiver of Premiums—The Company will waive payment of any premium 
falling due after approval of such proof of disability and during such disability. 
Any premium due prior to such approval is payable in accordance with the terms 
of the Policy, but if due after receipt of said proof will, if paid, be refunded 
upon approval of such proof. 

“4. The sum payable in any settlement of the Policy shall not be reduced by 
inceme payments made or premiums waived under the above provisions. The loan 
and surrender values, provided for in Sections 3 and 4 of this Policy, shall be 
calculated on the basis employed in said sections the same as if the waived pre- 
miums had been paid as they became due. The amount of the dividends provided 
for in Section 2 will be the same as if the waived premiums had been paid as 
they became due. 

“5. Recovery from Disability—The Company may from time to time demand 
due proof of the continuance of such total disability, but not oftener than once a 
year after such disability has continued for two full years, and upon failure to 
furnish such proof, or if it shall appear to the Company that the Insured is able 
to engage in any occupation for remuneration or profit, income payments shall 
cease and the payment of any premium thereafter falling due shall not be waived.” 

August 21, 1925, plaintiff suffered an attack of infantile paralysis which affected 
both of his legs and his hips. Thereafter due proofs of disability were furnished 
to the company; and on December 21, 1925, the company sent to the insured a 
check for $40, stating that it covered disability payments due November 21 and 
December 21, 1925. The letter also stated that the premiums due in January and 
July, 1926, had been waived. 

Disability payments continued to be made by the company up to and including 
August 21, 1926. 

The semiannual premiums falling due during this period were waived. 

Plaintiff enrolled as a vocational student in the University of Commerce at 
Des Moines, Iowa, and about September 1, 1926, began to attend classes. He kept 
this up with somewhat indifferent success until May, 1927. He again attended the 
school for a short time in the fall of 1927. 

In October, 1927, he went to Iowa City for medical treatment, and did not 
teturn to school that fall. 

August 20, 1926, plaintiff was examined by Dr. Kersell, the local examiner for 
the insurance company. The last monthly indemnity payment was made by the com- 
pany August 21, 1926. Thereafter the company sent notice to the insured that 
payment of premiums would have to be recommenced. 


The father of the insured went to the office of the company to inquire about 
the matter. He testified relative to the interview: “They spoke like the boy 
was not totally disabled and payments had been stopped and if I wanted to keep 
up the policy I would have to start paying the premiums again, which I did. I 
have either paid the premiums since or furnished the money to pry them.” 

_ The record does not show that the insurance company ever asked for new or 
further proofs of disability; nor was any demand made by plaintiff on the insur- 
ance company for resumption of disability payments or waiver of premiums. 
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The present suit was commenced in February, 1933. The case was tried to the 
court and a jury. At the close of plaintiff’s case, defendant moved for a directed 
verdict in its favor. The motion was denied. 

The jury returned a verdict for the amount of the indemnity payments from 
August 21, 1926, to the time of the commencement of the action; also for the 
amount of premiums paid during the same period. 

[1] We shall not discuss the evidence in detail, because upon this appeal it 
must be assumed that the evidence was sufficient to sustain the finding of the 
jury that the disability suffered by the insured in August, 1925, was total and 
permanent. 

There is no claim that the proofs furnished to the company in August, 1925, 
and in the three months succeeding, of total, permanent disability, were not full, 
complete, and satisfactory. 

As above stated, disability payments were made by the company for a period 
of nine or ten months, and the premiums were waived by the company during the 
same period. 

It is to be noted that no disability benefits become payable under the policy 
unless the disability is both total and permanent. As to total disability, the policy 
staies: “Disability shall be deemed to be total whenever the Insured becomes wholly 
disabled by bodily injury or disease so that he is prevented thereby from engaging 
in any occupation whatsoever for remuneration or profit.” 

As to permanent disability, the policy states: “* * * Under this contract 
disability shall be presumed to be permanent after the Insured has been contin- 
uously so disabled for not less than three months and during all of that period 
prevented from engaging in any occupation for remuneration or profit.” 

The policy apparently contemplates that total, permanent disability may come 
to an end while the insured is still living, for it provides: “The Company may 
from time to time demand due proof of the continuance of such total disability, 
but not oftener than once a year after such disability has continued for two full 
years, and upon failure to furnish such proof, or if it shall appear to the Com- 
pany that the Insured is able to engage in any occupation for remuneration or 
profit, income payments shall cease and the payment of any premium thereafter 
falling due shall not be waived.” 

[2] This ceasing of total and permanent disability may be satisfactorily shown 
to the company in either of two ways: First, by a demand by the Company of 
due proof of the continuance of such total disability and failure on the part of the 
Insured to furnish such proof; or, second, “if it shall appear to the Company 
that the Insured is able to engage in any occupation for remuneration or profit.” 
The two methods of proof are distinct and purport to aim at different matters. 
The first relates to the physical condition of the insured. The second relates to 
ability to engage in an occupation for remuneration or profit without regard to 
whether the physical condition of the insured has changed or not; for example, 
a new and feasible occupation might have come into existence since the happening 
of the disability of the insured. The words “if it shall appear to the Company” of 
course imply reasonable proof to the company. A mere conjecture would not be 
sufficient. 

There is no showing in the record that the company followed either of the 
two methods above outlined for ascertaining whether there had been a cessation 
of the total, permanent disability of the insured. No demand was made upon the 
insured for new proofs. The record shows that the local examiner of the company 
at its request made a physical examination of the insured in August, 1926; but 
there is no showing what was disclosed by the examination, or even that the 
result was communicated to the company. 


So far as the record shows, no attempt whatever was made by the company 
to obtain information by the second method. The methods provided by the policy 
were therefore, so far as the record shows, not even attempted by the company. 

[3, 4] But the contention of the appellant company is that in August or Sep- 
tember, 1926, the company claimed that the disability was not permanent: and 
that the insured acquiesced in this claim by resuming payment of premiums and 
by continuing such payments for several years; that the insured was estopped by 
such conduct thereafter to claim that the permanent disability had not ceased. 
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We do not agree with this contention. The verdict of the jury has determined 
that this claim of the company was wrongful. The company could not make a 
wrongful claim that total, permanent disability had ceased and predicate an 
estoppel against the insured to deny the truth of the claim, upon his failure to 
forthwith deny it, or upon conduct of the insured based upon the assumption that 
the claim of the insurance company was true. Neither estoppel by silence nor 
estoppel by conduct goes so far. Both rest upon the basis that the silence or the 
conduct has induced another party to believe in the existence of a state of facts 
upon which that other party acts to his prejudice. Such an estoppel has no appli- 
cation to the situation in the case at bar. 

Prior to any silence or conduct of the insured, the company was claiming that 
the total, permanent disability had ceased. The company was not induced to make 
such claim by any silence or conduct on the part of the insured. There was no 
misrepresentation by the insured. The only misrepresentation was by the insurance 
company. It is fair to state, however, that we find nothing in the record which 
leads us to think that the misrepresentation was in any way fraudulent or dis- 
honest. The most that can be said of the conduct of the insurance company and 
the insured is that both acted under a mutual mistake of fact. We think it clear 
that the elements of an estoppel against the insured were not present. 21 C. J. p. 
1125, § 128, note 45 (b); p. 1150, § 154; p. 1216, § 221; Busby v. Busby, 137 Iowa, 
57, 114 N. W. 559. 

Furthermore, the situation of the insured, when in September, 1926, he was 
met by the claim of the company and by its demand for the resumption of pay- 
ments of premiums, must not be overlooked. The policy provided, not only for 
disability benefits, but for regular life insurance. The insured was told by the com- 
pany that, 1f he “wanted to keep up the policy,” he would have to start paying the 
premiums again. He was confronted with the alternative of paying the premiums 
or letting the whole policy lapse. Great caution should be exercised in applying the 
doctrine of equitable estoppel to such a situation. 

[6] Applying the rule thus conditioned and qualified to the situation in the 
case at bar, we are of the opinion that recovery of the premiums paid may be 
recovered back. The insured did not have full knowledge of all the facts in the 
situation. He ignorantly acted on the assumption that the claim of the company 
was rightful and based upon established facts, although not known to him. He 
was mistaken in this assumption. He had no other immediate remedy against for- 
feiture of the whole policy than payment of the premiums. His policy was prop- 
erty; the whole value of it was threatened unless payment of the premiums was 
resumed. The payments made under such circumstances were involuntary. There 
is no showing that his continued payments and his delay in bringing suit worked 
any harm to the company. 

As we have already intimated, both the insured and the company, in our 
opinion, labored under a mutual mistake of fact. The company has received from 
the insured moneys which in good conscience it should not retain, and which 
belong to the insured under the terms of the policy. 

We think the foregoing views are sustained by the authorities above cited, 
and also by the following: Still v. Equitable Life Assur. Society, 165 Tenn. 224, 
54 S.W.(2d) 947, 86 A. L. R. 382; Wenstrom v. Aetna Life Ins. Co. 55 N. D. 
647, 215 N. W. 93, 54 A. L. R. 289; Hopkins v. N. W. National Life Ins. Co., 41 
Wash. 592, 83 P. 1019. 

We have examined the cases cited by appellant company [Detroit Edison Co. 
v. Wyatt Coal Co. (C. C. A.) 293 F. 489; Standard Oil Co. v. Storage Co., 163 
Tenn. 565, 44 S.W.(2d) 317; Warren vy. Federal Life Ins. Co., 198 Mich. 342, 164 
N. W. 449; Rosenfeld v. Boston Mutual Life Ins. Co., 222 Mass. 284, 110 N. E. 
304; Richards v. Security Mutual Life Ins. Co. 230 Mass. 320, 119 N. E. 744; 
Jones v. Provident Savings Life Assur. Society, 147 N. C. 540, 61 S. E. 388, 25 
L.R. A. (N. §.) 803], but find nothing in them which, in our opinion, precludes 
the conclusions we have reached. 
~. lhe judgment of the trial court is affirmed. 
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PRUDENTIAL INS. CO. OF ——<. v. MORRIS, for Use of YESKO, 
oO. : 
Circuit Court of Appeals, Third Circuit. Aug. 28, 1934. 
72 Federal Reporter (2d) 824. 
2. INSURANCE. 


In action upon accident policy where insurer contended that insured who died 
from carbon monoxide poisoning committed suicide, disallowing evidence of 
prosecuting witnesses with respect to indictments which had been entered against 
insured held prejudicial error, since any facts making it probable that insured 
committed suicide were relevant. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

3. INSURANCE. 


That indictments pending against deceased insured had been admitted in evi- 
dence in action upon accident policy did not render immaterial testimony of pro- 
secuting witness who discovered defalcations of insured, nor did criminal quality 
of such evidence make it incompetent. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 2 
4. INSURANCE. 


In action upon accident policy where insurer contended that insured who died 
from carbon monoxide poisoning committed suicide, evidence that insured had 
policy of considerable value on his life so that he would leave his family financially 
independent held admissible as tending to show motive for alleged suicide. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

Appeal from the District Court of the United States for the Middle District 
of Pennsylvania; Albert L. Watson, Judge. 

Action by Joseph Morris, for the use of Mary R. Yesko, against the Pruden- 
tial Insurance Company of America. Judgment for plaintiff, and defendant 
appeals. 

Reversed, and new trial granted. 

A. A. Vosburg and A. Floyd Vosburg, both of Scranton, Pa., for appellant. 

Frank L. Pinola, of Wilkes-Barre, Pa., Nathan Hyman, of Pittston, Pa., and 
David J. Reedy, of Scranton, Pa., for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

Davis, Circuit Judge. 

In this action to recover the accidental death benefit of $25,000 in a policy of 
insurance on the life of George Yesko, who died June 12, 1930, from the effect 
of carbon monoxide poisoning, the defendant, the Prudential Insurance Company, 
relied principally on the defense of suicide by the insured. 

At the trial, which resulted in a verdict and judgment for the plaintiff, the 
defendant offered certain evidence tending to show that there were strong reasons 
to induce the insured to take his life. The trial court admitted in evidence several 
indictments pending inthe courts of the commonwealth of Pennylvania against the 
insured for embezzlements, but refused to permit the prosecuting witness to testify 
to facts tending to show the guilt of the insured and further refused to admit 
evidence tending to show that he had sufficient insurance to leave his family in 
good financial circumstances regardless of peculation and financial straits. The 
defendant excepted to the rulings of the court, but did not further argue or bring 
the point to the attention of the trial judge and failed to assign the rulings as 
error. A considerable time after the appeal to this court, the defendant filed 
a petition in the District Court for leave to file additional assignments which 
include the rulings on the evidence. i 

The learned court dismissed the petition on the ground that it was without 
jurisdiction. Subsequently, the defendant petitioned this court for leave to file the 
additional assignments. ; 

[1] The petition comes too late under rule 14, paragraph 6, of this court, 
which requires that assignments be submitted and filed with the petition for appeal 
immediately after the appeal is allowed. But we may and will notice plain an 
prejudicial error on the record, resulting from oversight. Rule 11; Baltimore & 


Ohio Railroad Company v. McCune, 174 F. 991 (C. C. A. 3); Hart v. Adair, 244 
F. 097 (C. C. AD). 
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[2] The principal issue before the trial court was whether the decedent’s 
death was self-inflicted or accidental. Any facts making it probable that his 
death was the result of suicide are relevant. Along with the other facts surround- 
ing his death, causes which would impel him to take his own life are evidential, 
indicating a motive, and therefore admissible. The evidence rejected in this case 
was material, in that it showed a motive and was properly a part of the defend- 
ant’s case unless it should have been excluded for other reasons. No other 
reasons appeared and it was error to refuse its admission. National Union v. 
Fitzpatrick (C. C. A.) 133 F: 694; Rohloff v. Aid Association, 130 Wis. 61, 109 
N. W. 989; 6 Cooley’s Briefs on Insurance, 5470; 1 Wigmore on Evidence, §§ 
143, 144, 391, 394, and the many cases cited in those treatises. 

[3] The fact that the indictments pending against the decedent had been 
admitted in evidence does not render immaterial the testimony of the prosecuting 
witness, the bank examiner, who discovered the defalcations of the decedent. Nor 
does the criminal quality of such evidence make it incompetent. 1 Wigmore, 
§$ 216, 305, 390, 391. 

[4] The evidence that the decedent had insurance contracts of considerable 
value on his life so that he would leave his family financially independent is also 
material and admissible as a circumstance tending to show a motive for the 
doing of the act in issue. 

The judgment is reversed, and a new trial granted. 


A. B. & C. RAILROAD BEN. ASS’N v. SOUTH. No. 23459. 
Court of Appeals of Georgia, Division No. 2. June 18, 1934. 
Rehearing Denied Sept. 19, 1934. 
175 Southeastern Reporter 924. 
1. INSURANCE. 

“Total disability,” within sickness and accident insurance certificate, exists 
where injury or disease of insured is such that common prudence requires him. to 
desist and he does desist from transacting his business. 

“Total disability,” within sickness and accident insurance certificate, 
does not mean absolute physical inability to work at one’s occupation, or to 
pursue any occupation for wages or gain, but is the inability of insured to 
do substantially all of the material acts necessary to the transaction of the 
insured’s business or occupation in substantially his customary and usual 
manner. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

4. INSURANCE. és 

In suit on sickness and accident insurance certificate for total disability bene- 
fits, where answer denied only that insured was totally disabled and questioned 
only his right to recover amount sued for, instruction predicating recovery of full 
amount sued ‘for on finding that total disability existed as alleged held not error. 

(For other cases, see Insurance, Dec. Dig. § 826[2].) 

Error from Superior Court, Fulton County; G. H. Howard, Judge. 

Suit by O. W. South against A. B. & C. Railroad Benefit Association. Judg- 
ment for plaintiff, and defendant brings error. 

Affirmed upon condition. 

Inman Brandon and Brandon, Hynds & Tindall, all of Atlanta, for plaintiff in 
error. 

Jas. A. Miller and Clarke & Clarke, all of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

JENKINS, Presiding Judge. 

_[{1] 1. In insurance policies or certificates entitling the holder to sickness or 
accident benefits in case of “total disability,” such disability “does not mean ab- 
solute physical inability to work at one’s occupation, or to pursue any occupation 
tor wages or gain; but it exists if the injury or disease of the insured is such that 
common care and prudence required him to desist and he did in fact desist from 
transacting his business.” Total disability is further defined as the “inability to do 
substantially all of the material acts necessary to the transaction of the insured’s 
business or occupation, in substantially his customary and usual manner.” Cato 
v. tna Life Ins. Co., 164 Ga. 392 (2, 4), 398, 399, 138 S. E. 787, 791. Under the 
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evidence for the plaintiff, who obtained a verdict against the insurer in a suit for 
total disability benefits upon a sickness and accident insurance certificate, it can- 
not be held that the jury were wholly unauthorized to find that the plaintiff be- 
came totally disabled before his certificate expired, so as to entitle him to the 
principal amount recovered in the amended judgment. 

[4] 4. The answer of the defendant denying only the alleged total disability of 
the plaintiff, questioning only his right to recover the amount sued for, and no- 
where raising an issue as to the duration of the alleged disability or its termin- 
ation after its alleged beginning, there is no merit in the defendant’s contention, in 
the seventh, eighth, and ninth grounds-of the amended motion for new trial, that 
the court erred in instructing the jury in effect that, if they found that total dis- 


ability existed as alleged, the plaintiff-would be entitled to recover the full amount 
as sued for. 


Judgment affirmed upon condition. 
Stephens and Sutton, JJ., concur. 


mm etn ete 


HARROD v. SUN LIFE ASSUR. CO. OF CANADA. No. 23691. 
Court of Appeals of Georgia, Division No. 1. July 9, 1934. 
Rehearing Denied Sept. 29, 1934. 

176 Southeastern Reporter 53. 



























INSURANCE. 

Employee insured under group policy with M. company could not recover from 
S. company for disability accruing before S. company took over insurance on M. 
company’s cancellation of its policy (Civ. Code 1910, §§ 2475, 4268, par. 1). 


(For other cases, see Insurance, Dec. Dig. § 175.) 


Syllabus by the Court. 

The petition did not set out a valid cause of action, and the court properly sus- 
tained the general demurrer thereto. 

Guerry, J., dissenting. 

Error from City Court of Savannah; Davis Freeman, Judge. 

Suit by John P. Harrod against the Sun Life Assurance Company of Canada. 
To review a judgment sustaining a general demurrer to his petition, plaintiff brings 
error. 

Affirmed. 

Oliver & Oliver, of Savannah, for plaintiff in error. 

H. Wiley Johnson and Julian F. Corish, both of Savannah, for defendant in 
error. 

Broy.és, Chief Judge. 


John P. Harrod brought suit against the Sun Life Assurance Company of 
Canada on an insurance policy, alleging that, as an employee of the Central of 
Georgia Railway Company, he had group insurance with the Metropolitan Life In- 
surance Company payable to his wife in the event of his death, and, in monthly in- 
stallments to himself, in the event of his total and permanent disability; that “while 
the insurance of the said Metropolitan Life Insurance Company was in force, your 
petitioner became ill with tuberculosis of the lungs and ulcers of the stomach, and 
was, on July 14, 1928, given leave of absence from work for a period of three 
months because of said illness. Thereafter the leave of absence was renewed from 
time to time, before expiration, for further periods of three months, until the said 
leave of absence was revoked on March 31, 1931. The Metropolitan Life Insurance 
Company cancelled its policy of insurance with the Central of Georgia Railway 
Compariy on November 1, 1929, and the Sun Life Insurance Company of Canada 
took over all insurance risks on the lives of the employees of the Central of Geor- 
gia Ry. Co.” 

He alleged further that he “is totally and permanently disabled by reason of 
tuberculosis of the lungs and ulcers of the stomach,” and seeks to recover trom 
the Sun Life Company sixty monthly installments of $54.48 each. The policy of the 
Sun Life Company is attached to the petition as an exhibit. The court sustained 
a general demurrer to the petition and the plaintiff assigns error thereon. 

The petition shows on its face that plaintiff’s alleged total disability accrued 
July 14, 1928, more than a year before the Sun Life Company issued its policy on 
November 1, 1929, and that it accrued while plaintiff was insured by the Metropoli- 
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tan Life Insurance Company. There is nothing in the policy of the Sun Life Com- 
pany to show that it is retroactive, or that it will pay for a disability which accrued 
long before the insurance was issued. On the contrary, it provides that payment 
for disability will be made if the assured employee, “while such assurance on such 
employee is in full force and effect,” shall become wholly and permanently disabled. 
The Sun Life policy is a complete contract within itself, and is not. bound by the 
provisions or liabilities of the Metropolitan Company’s contract. “The contract of 
insurance should be construed so as to carry out the true intention of the parties.” 
Civ. Code 1910, § 2475. The fair and reasonable construction of the policy of the 
Sun Life Company shows that it was not the intention of the parties to contract 
for payment of a loss already accrued before the issuance of the policy. The 
policy of the Sun Life Company insures only from and after the date of its issue, 
and “a policy of insurance bearing a given date, and purporting to insure for the 
future only, cannot be made the basis of an action to recover for a loss accruing 
upon a prior date.” Fowler v. Ins. Co., 100 Ga. 330 (3), 28 S. E. 398. If the con- 
tention of the plaintiff in error were meritorious, the insured, on the day his policy 
was delivered, could have demanded that the company begin immediately to pay him 
monthly installments on a disability accrued before the insurance in the Sun Life 
Company existed. There is no more reason, under the terms of the policy attached 
to the petition, why the insurer should pay for a disability which had accrued before 
it issued its policy than there is that it should pay for a death which occurred 
before the policy was issued; and as stated in Mutual Benefit Life Ins. Co. v. Ruse, 
8 Ga. page 545: “There can be no valid contract for the insurance of the life of a 
dead man.” The order of the trial judge sustaining the general demurrer to the 
petition sets out that “plaintiff’s counsel stated in open court he did not contend 
that defendant took over all insurance liabilities which had accrued under the 
policy of the Metropolitan Life Insurance Company.” This statement of plain- 
tiff’s counsel is in accord with the view of this court; and the liability under con- 
sideration was one not assumed by the defendant company. 

The policy sued on provides that “no person except the President, Vice-Presi- 
dent, Actuary or Secretary, has power to alter this contract in any way,” and parol 
evidence to prove a modification of the contract, by some one other than the officers 
named, so as to make it include a pre-existing disability, should be rejected by the 
court. Civ. Code 1910, § 4268, par. 1. 

The petition did not set out a valid cause of action, and the court properly 
sustained the general demurrer thertto. 

Judgment affirmed. 

MacIntyre, J., concurs. 

Guerry, J., dissents. 


STROTHER v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 23725. 
Court of Appeals of Georgia, Division No. 2. Sept. 19, 1934. 
Rehearing Denied Sept. 29, 1934. 
176 Southeastern Reporter 84. 

1. INSURANCE. 
_ Contract made in state by adjusting agent for insurance company without 
first paying license fee prescribed held not to render contract void, where license 
tee was imposed merely for revenue purposes (Civ. Code 1910 §§ 2414, 2443, 
2444, 2448). 

(For other cases, see Insurance, Dec. Dig. § 12.) 
3. INSURANCE. 
_ Written release procured by adjuster for insurance company, notwithstand- 
ing statutory license fee had not been paid before obtaining release, was valid 
(Civ. Code 1910, §§ 2414, 2443, 2444, 2448). 

(For other cases, see Insurance, Dec. Dig. § 12.) 


4. INSURANCE. 

_To avoid contract releasing insurer from liability, statements of physician 
which induced execution of release must amount to more than mere expressions 
cf professional opinion, belief, or prophecy as to future effects and probable 
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duration of injury, unless amounting to statements of fact which were known 
to be, or should have been known to be, erroneous. 

(For other cases, see Insurance, Dec. Dig. § 603.) 
5. INSURANCE. 


Mere showing that expression of opinion by physician or surgeon as agent 
of insurer proves to be incorrect would not warrant setting aside release 
executed in reliance on such statements on ground of fraud. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

6. INSURANCE. 

Where physician occasionally was engaged by insurance company for medi- 
cal examinations, but, at time of treatment of insured and expressions of profes- 
sional opinion regarding insured’s condition which induced insured to execute 
release had no connection with business of insurer and acted merely as personal 
physcian of insured, release ot insurer from liability was valid as against conten- 
tion that release was obtained by fraud, based on representations and state- 
ments by physician as agent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

. INSURANCE. 


Statement of physician and surgeon that patient was improving, if consti- 


tuting statement of fact, could not be relied upon as basis for charge 
where such statement was true. 


(For other cases, see Insurance, Dec. Dig. § 603.) 
On Motion for Rehearing. 


of fraud, 


8. INSURANCE. . 
Statute prescribing license fee for insurance adjusters, held intended merely 
as revenue measure, and not as regulatory measure (Civ. Code 1910, §§ 2443, 
2448; Code 1926, § 2415 (1). 
(For other cases, see Insurance, Dec. Dig. § 12.) 
Error ge Municipal Court of Atlanta; Ralph McClelland, Judge. 
Suit by R. R. Strother aganst the Mutual Benefit Health & Accident Asso- 


ciation. To kth a judgment in favor of the defendant, the plaintiff brings 
€rror. 


Affirmed. 

See, also, 175 S. E. 652. 

M. H. Collier and Cotterill, Hopkins, Bryan & Ward 
olaintiff in error. 

Little, Powell, Reid & Goldstein, James H. Therrell, and Frederic Solomon, 
all of Atlanta, for defendant in error. 

Jenxins, Presiding Judge. 


[1-3] 1. While no company can lawfully transact any business of insurance 
in this state without first procuring for itself a license therefor from the insur- 
ance commissioner (Civil Code 1910, § 2414), while no person shall act as agent 
in this state-of any insurance company until the company has received the 
e scribed licenses to transact business both for itself and its agents (Civil Code, 
§ 2448), and any person who acts as agent for such a company “without such 
company having first received a certificate of authority [or license] from the 
insurance commissioner of this State as required by law, shall be guilty of a 
misdemeanor” (Civil Code, § 2444), and while, under the provisions of section 
2443, any person who acts in this state for an insurance company in adjusting 
for it any loss is to be taken as an agent of the company, it is nevertheless true 
that a contract made in this state on behalf of an insurance company by one 
of its adjusting agents is not to be declared null and void because of the failure 
of the company to previously pay the $3 license fee for such agent, as required 
by section 2448, since it is a general rule that the contracts of an agent required 
to be licensed are to be upheld, even in the absence of a previous payment of the 
license fee, where the license has been imposed merely for the purpose of raising 
revenue, and not for the purpose of protecting the public from acts mala in se, 
acts detrimental to good morals, or other improper acts by incompetent or irres- 
ponsible persons. Toole v. Wiregrass Development Co., 142 Ga. 57, 82 S. E. 
514; Davis v. Bayd Co., 143 Ga. 600, 85 S. E. 752; McLamb v. Phillips, 34 Ga. 


Jay; 


all of Atlanta, for 
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App. 210 (1), 129 S. E. 570. 1n the instant case nothing is required as to adjus- 
ters of insurance companies more than the payment of the tax itself; no pro- 
vision being made as to their qualifications or good character or as to their 
eiving bond, or for their removal for malfeasance, as the statute provided in 
the case of Padgett v. Silver Lake Park Corp., 168 Ga. 759, 149 S. BE. 180. Ga. 
Laws 1925, pp. 325, 326, 332, as amended, Ga. Laws 1927, p. 307. The rule might 
be different where the agent involved in the instant case a soliciting agent, since 
under the provisions of the act of 1912 (Ga. Laws 1912, pp. 119, 124, § 7; Michie’s 
Code, § 2448 (2), “all agents soliciting insurance in the State of Georgia shall, 
pefore procuring the license from the Department of Insurance, make applica- 
tion to the Commissioner and before the said Commissioner shall issue such 
license, he shall satisfy himself that such agent is authorized by some reputable 
insurance company to do business in this State and the Commissioner shall be 
advised and convinced as to the moral character and integrity of such appli- 
cant for license,” and “the license of any soliciting agent may be revoked at any 
time by the Insurance Commissioner in his discretion.” The court therefore 
did not err in directing a verdict for the defendant insurance company, under 
the written release procured by the adjuster of the company, notwithstanding 
the plaintiff's contention that the contract of release was void. 

[4-7] 2. In order to avoid a release of an insurance company under a con- 
tract induced by a physician or surgeon as its agent, the statements of the phy- 
sician or surgeon must amount to more than mere expressions of professional 
opinion, belief, or prophecy as to the future effects and probable duration of the 
injury to the insured, unless such expressions amount to statements of fact 
whose error is known or should have been known by the maker under medical 
or surgical science. It is not sufficient to show merely that the expression of 
opinion has been proved to be incorrect. Nason v. Chicago, R. 1. & P. Ry. Co., 
140 Iowa, 533, 118 N. W. 751; Chicago & N. W. Ry. Co. v. Wilcox (C. C. A.) 
116 F. 913; 51 A. L. R. 46, 49, note. In the instant case, even if the general 
exception by the plaintiff to the direction of the verdict in favor of the defend- 
ant insurance company could be taken as sufficient to raise the particular ques- 
tion that the contract of release was void because it was procured by fraud of 
the company, in that the physician attending the insured was also a medical 
examiner for the company, that the physician had informed the insured that in 
his opinion the insured was improving from his attack of tuberculosis and by 
certain stated dates would be able to leave his bed and do light work, and that 
the insured signed the release in reliance upon such statements, this contention 
of the plaintiff is without merit. The evidence indicates that neither the begin- 
ning nor the continuance of treatment of the insured had any connection with 
any business for which the physician was either expressly or impliedly employed 
by the company; that he was merely one of a number of local doctors who on 
special occasions and for fees paid in each separate case would make medical 
examinations; that, when he began to treat the insured and first made the state- 
ment of opinion complained of, his treatment and statement were merely as 
the physician of the insured, without relation to the company and without his 
knowledge that the plaintiff had insurance with the company. It further appears 
irom the evidence that, so far as the statement that the patient was improving 
night be considered a statement of fact, the statement was true, in that the 
patient was improving and did improve under the physician’s treatment. As to 
the estimated duration of the illness and the time of recovery, the statements 
amounted to no more than a professional opinion, which could not be accounted 
as constituting fraud, regardless of whether they proved incorrect, even if the 
insurance company could be held liable as principal for such stattments of the 
physician, on the theory that, although he might not have been the agent of 
the company when the statements were made, the company by ratification made 
tself responsible through its acceptance of the benefit from the statements in 
procuring the release. See Bertha v. Regal Motor Car Co., 180 Mich. 51, 146 N. 
W. 389. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 

Jenkins, Presiding Judge. 

On Motion for Rehearing. 
[8] Counsel for the movant state that this court has overlooked section 4 
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of the Act of August 17, 1912 (page 123), codified as section 2415 (a), Park's 
Code (Michie’s Code, § 2415 (1), which’ provides that “it shall be the duty of the 
Insurance Commissioner to issue license to the insurance companies and agents 
when they shall have complied with the requirements of the laws of this State 
and the rules and regulations prescribed by the Commissioner so as to entitle 
them to do business.” It is contended that this section requires all insurance 
companies to vouch for the good character of all their agents, and that, if the 
requirement as to their license payment were solely a revenue measure, there 
would be no necessity for “rules and regulations.” It appears, however, from 
the language immediately following and the succeeding sections of the act, which 
was considered and cited in the original decision, that the regulatory provisions 
ii this act, were intended to cover agents of unauthorized and unlicensed insur- 
ance companies, and specifically “agents soliciting insurance” of all companies. 
As was pointed out in the decision, evidence of “moral character and integrity” 
is required as a condition precedent to the license of such soliciting agents, and 
their license may be revoked “at any time by the Insurance Commissioner in his 
discretion.” Ga. Laws 1912, §§ 6, 7, p. 124; Park’s Code, §§ 2445 (a), 2445 (b): 
Michie’s Code, §§ 2448 (1), 2448 (2). There are also other regulatory require- 
ments contained in the act of 1925 with reference to the good character and 
conduct of fire and casualty insurance agents in the granting and revocation of 
their licenses. Ga. Laws 1925, pp. 211, 212, 214, §§ 2, 6; Michie’s Code, §§ 2448 
(6), 2448 (10). None of these provisions, however, relates to agents of other 
insurance companies; and there is no reference in any of the acts and statutes 
to the character and conduct of adjusters of health and accident insurance com- 
panies, such as is involved in this case. In the act of 1912, relied upon, although 
section 22 (page 130) requires compliance with “such reasonable rules and 
regulations as the Insurance Commissioner .may in his discretion prescribe,” it 
specifies only a person or persons “soliciting or writing life insurance” or 
“offering * * * stock * * * for sale to the public before procuring a license for 
such incorporation.” Michie’s Code 1926, § 2448 (3). That this act of 1912, if it 
applies at all to such agents as adjusters of licensed companies, is not intended 
as to agents as more than a revenue measure, gave perhaps as to those agents 
who are therein specifically regulated, is further manifested by the provision 
«f section 18 (page 129) that “all fees, license taxes and other dues and taxes 
now imposed by the laws of this State and by this Act on insurance companies, 
shall be collected as now provided by law, and paid into the State Treasury as 
hereinbefore provided.” Michie’s Code 1926, § 2387 (8). When this provision 
was enacted, the $3 license payment required of insurance agents was in force. 
Civil Code (1910), § 2448, Ga. Laws 1887, pp. 123, 124, § 11. This designation of 
license payments as “license taxes” does not aid the contention of the movant, 
so as to require any change in the original decision. 

Motion for rehearing denied. 










































MOSELEY v. EQUITABLE LIFE ASSUR. SOC. No. 23660. 
Court of Appeals of Georgia, Division No. 2. June 19, 1934. 
Rehearing Denied Sept. 19, 1934. 

176 Southeastern Reporter 87. 

1. INSURANCE. : 

In suit to recover total disability benefits under life policy, allegations of 
amended petition held sufficient, as against demurrer, to show permanent disability. 
Amended petition alleged, in substance, that plaintiff, after fall to 
floor, while employed, suffered from heart failure, endocarditis, arthritis, 
asthma, and other complaints, traceable to her collapse, and that she was 
totally and wholly disabled thereby from pursuing her former occupation, 
or such occupation and any other occupation, and that she would be so for 
and during her life. 
(For other cases, see Insurance, Dec. Dig. § 635.) 
3. INSURANCE. 


In absence of demand and insurer’s refusal to pay disability benefits under life 


policy 60 days before suit was brought, insured could not recover attorney's fees 
(Civ. Code 1910, § 2549). 


(For other cases, see Insurance, Dec. Dig. § 602.) 
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4. INSURANCE. 

Averment in amended petition that insurer failed and refused to pay total 
disability ‘benefits and denied all liability under life policy would dispense with 
averment regarding proof of total and permanent disability. 


(For other cases, see Insurance, Dec. Dig. § 634[2].) 


Error from City Court of Metter; Hugh R. Kimbrough, Judge. 

Suit by Maude Moseley against the Equitable Life Insurance Society, etc. 
To review a judgment dismissing the suit, the plaintiff brings error. 

Judgment reversed. 

Kirkland & Kirkland, of Metter, for plaintiff in error. 

P. W. Bradley and A. S. Bradley, both of Swainsboro, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, Presiding Judge. 

[1, 2] 1. Where an insurance policy provided for total disability benefits when 
the insured had “become wholly disabled by bodily injuries or disease, and will 
be wholly and presumably prevented thereby for life from pursuing any and all 
gainful occupation,” allegations in an amended petition that the plaintiff fell to 
the floor at her post of duty while employed in changing and removing spools of 
thread from a machine at a cotton mill, that she had since then suffered from 
heart failure, endocarditis, arthritis, asthma, and other stated complaints, traceable 
to said collapse, and that she is totally and wholly disabled thereby from pursuing 
her former occupation, and is totally and wholly disabled from pursuing such 
occupation and any other occupation and will be for and during her natural life, 
are sufficient to show permanent disability within the terms of the policy, in a 
suit by the insured to recover total disability benefits, as against the demurrer of 
the defendant insurer. 

[3, 4] 2. There were several grounds of special demurrer which appear to 
be not without merit. One of these questions the failure to attach a copy of any 
part of the master policy of group insurance under which the individual certificate 
of insurance sued on was issued, or to make any averments relative to the inability 
so to do. Another ground of special demurrer attacks the allegations seeking 
attorney’s fees. It is provided by section 2549 of the Civil Code of 1910 that, 
when insurance companies “refuse to pay” a loss “within sixty days after a 
demand shall have been made by the holder of the policy on which said loss 
occurred, [thev| shell he liable to pay the holder of said policy. in addition to 
the loss, not more than twenty-five per cent. on the liability of said company for 
said loss; also, all reasonable attorney’s fees for the prosecution of the case against 
said company,” provided the refusal to pay “was in bad faith.” The petition 
failing to show a demand and a refusal to pay sixty days before the suit was 
brought, this ground of demurrer was good. Ancient Order v. Brown, 112 Ga. 
545 (3), 552, 37 S. E. 890: Lester v. Ins. Co., 55 Ga. 475, 476. The other ground 
of special demurrer, attacking the petition on account of its failure to allege what 
proof of total and permanent disability was submitted to the defendant, is without 
merit. Even if the allegations with reference to such proof could be considered 
too meager, the averment that the defendant failed and refused to pay the claim 
and denied all liability under the policy would dispense with any averment in 
reference to such proof of disability. 

Judgment reversed. 


METROPOLITAN LIFE INS. CO. v. McKEE. No. 23552. 


Court of Appeals of Georgia, Division No. 2. Sept. 19, 1934. 
176 Southeastern Reporter 118. 
1. INSURANCE. 


“Total disability” within group accident and health policy exists when insured 
is wholly disabled from pursuing usual and customary duties of employment on 
which he must depend for living. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. or . 
Insured is “totally disabled” within group accident and health policy if 
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incapacitated from performing any substantial part of his ordinary duties, although 
stil! able to perform some parts of work. 

“Total disability” is inability to do substantially all of the material acts 
necessary to transaction of insured’s business or occupation, in substan- 
tially his customary and usual manner. It does not mean absolute physical 
inability to work at one’s occupation, or to pursue any occupation for 
wages or gain. It exists if injury or-disease is such that common care 
and prudence requires insured to desist, and he does in fact desist, from 
transacting his business. It is sufficient if insured’s ailments are of such 
character that ordinary care requires or authorizes him to desist, and 
he does desist, from performing labors incident to his occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 
3. INSURANCE. 


That insured attempted for season to discharge duties of employment before 
ascertaining disability should not prevent recovery of “total disability” benefits 
thereafter accruing under group accident and health policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

Where insured, prior to injuries to hip, back, and leg in automobile accident, 
was mechanic whose duties required manual or muscular labor, and injuries inca- 
pacitated him from pursuing his regular occupation upon which he was dependent 
for livelihood, insured was “totally disabled” within group accident and health 
policy, notwithstanding insured attempted unsuccessfully to pursue usual occupa- 
tion, and to engage in other work. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


Error from City Court of Atlanta; Hugh M. Dorsey, Judge. 

Suit by J. C. McKee against the Metropolitan Life Insurance Company. To 
review a judgment in favor of the plaintiff, the defendant brings error. 

Judgment affirmed. 

Smith, Smith & Bloodworth, of Atlanta, for plaintiff in error. 

Breen, Finch & Padgett, C. L. Padgett, A. J. Hall, and W. C. Henson, all 
of Atlanta, for denfendant in error. 

JENKINS, Presiding Judge. 

[1-3] In a suit to recover total disability benefits under an insurance policy, 
which in effect provides that the disability resulting from bodily injury. must be 
total and permanent, so as to prevent the insured from pursuing any occupation 
for compensation or profit, “total disability exists when one is wholly disabled 
from pursuing the usual and customary duties of his employment on which he 
must depend for a living. * * * But when the insured is incapacitated from 
performing any substantial part of his ordinary duties, a case of total disability 
is presented, although he is still able to perform some parts of his work. * * * 
The courts in most jurisdictions hold that ‘total disability’ is inability to do sub- 
stantially all of the material acts necessary to the transaction of the insured’s 
business or occupation, in substantially his customary and usual manner. * * * 
Total disability does not mean absolute physical inability to work at one’s 
occupation, or to pursue any occupation for wages or gain; but it exists if the 
injury or disease of the insured is such that common care and prudence required 
him to desist and he did in fact desist from transacting his business. It is 
sufficient if the insured’s sickness was of such a character that ordinary care 
required or authorized him to desist and he did desist from performing the 
labors incident to his occupation; in such circumstances total disability exists.” 
Cato v. A&tna Life Ins. Co., 164 Ga. 392 (4), 398, 138 S. E. 787, 790. 

These principles were followed in New York Life Ins. Co. v. Oliver, 45 Ga. 
App. 756, 165 S. E. 840; New York Life Ins. Co. v. Thompson, 45 Ga. App. 638, 
640, 165 S. E. 847; New York Life Ins. Co. v. Tarbutton, 45 Ga. App. 97 (1), 9, 
163 S. E. 229. “The. fact that the insured attempted for a season to discharge 
the duties of his employment, before ascertaining his inability to do so and refrain- 
ing from such employment, should not prevent a recovery for benefits thereafter 
accruing under the provisions of the policy,” Marchant v. N. Y. Life Ins. Co., 42 
Ga. App. 11 (4), 155 S. E. 221; and the fact that, after the termination of 
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employment because of the injury, the insured “did some light work for another 
company for two or three weeks at a greatly reduced wage, and that on account 
of his inability to perform the work by reason of his disability he was discharged, 
does not of itself show that the insured was not totally disabled at the time he 
terminated his employment and at the time he filed the suit against the insurer, 
and that such total disability was not permanent and continuous,” Travelers’ Ins. 
Co. v. Sanders, 47 Ga. App. 327 (3), 170 S. E. 387, 388. 

[4] Accordingly, a verdict was not demanded for the defendant insurer in this 
case upon the issue of total disability of the insured, there being evidence for the 
plaintiff authorizing findings that, prior to the injuries to his hip, back, and leg 
by an automobile, he was an automobile mechanic, :75 per cent. of whose duties 
required the performance of manual or muscular labor, including the lifting of 
heavy parts; that after the injury, when he attempted to work at his occupation 
with another employer, he was discharged in less than a week because of his 
inability to do the lifting and heavy manual work required; and that thereafter, 
during the period of disability included in suit, he had not performed, and could 
not satisfactorily and efficiently perform, the regular duties of his occupation 
upon which he relied for a livelihood, but remained at home to assist his wife 
in light domestic work. The fact that, under the evidence, the plaintiff, the 
plaintiff, before that period, attempted unsuccessfully to run a garage for a short 
time, and to peddle medicine for two or three weeks for a drug company on 
commission, work for which he was not equipped, would not have defeated a 
recovery and deprived the jury of the right to determine, under all the evidence, 
whether the injury was a total or partial disability. The defendant’s motion 
containing no special grounds, there was no error in refusing a new trial. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 

METROPOLITAN LIFE INS. CO. v. PACK. No. 23788. 
Court of Appeals of Georgia, Division No. 2. Sept. 19, 1934. 
176 Southeastern Reporter 119. 
2. INSURANCE. 

“Total disability” within group accident and health policy exists when insured 
is wholly disabled from pursuing usual and customary duties of employment on 
which he must depend for living. 

“Total disability” is the antithesis of partial disability, and does not 
exist where accident or disease has merely prevented insured from doing 

as much in a day’s work as before. It is inability to do substantially 

all of the material acts necessary to the transaction of the insured’s 

business or occupation, in substantially his customary and usual manner. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


Error from Superior Court, Walker County; James Maddox, Judge. 

Suit by W. A. Pack against the Metropolitan Life Insurance Company. To 
review a judgment in favor of the plaintiff, the defendant brings error. 

Judgment affirmed. 

R. Carter Pittman and Maddox & Sapp, all of Dalton, for plaintiff in error. 

Julius Rink, of La Fayette, for defendant in error. 

Jenxtns, Presiding Judge. 

1, In this suit for total disability benefits under a group accident, and health 
insurance policy, the similar total disability clauses in the policy, the conflicting 
evidence as to whether there was total disability within the meaning of the 
policy, and the evidence as to the plaintiff's performance for a short time of 
duties requiring little or no manual labor outside of his occupation, show sub- 
stantially the same facts as in Metropolitan Life Ins. Co. v. McKee, recently 
letermined (Ga. App.) 176 S. E. 118; and the general grounds of the defendant 
insurer’s motion for a new trial are controlled by that decision and the rulings in 
eee v. tna Life Ins. Co., 164 Ga. 392, 138 S. E. 787, 791, upon which it was 
ased., 

[1, 2] 2. The related special ground that the court erred in charging the jury 
that, “when the insured is incapacitated from performing any substantial part of 
his ordinary duties, a case of total disability is presented, although he is still 
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able to perform some parts of his work”’ shows no error prejudicial to the 
defendant. The quoted language is a verbatim statement of part of the third 
paragraph of the syllabus in the Cato Case, supra. Although this instruction 
might have been confusing and erroneous in its failure to distinguish total from 
partial disability and to fully define total disability, if it stood alone, it was 
immediately preceded by a quotation of the language of the Supreme Court in 
the Cato Case, 164 Ga. 398, 138 S. E. 787, 791, and it was immediately followed 
by a quotation of the remainder of the third paragraph, and the second, fourth, 
and fifth paragraphs of the syllabus, wherein the law was fully stated. The jury 
were thus informed that “total disability exists when one is wholly disabled from 
pursuing the usual and customary duties of his employment on which he must 
depend for a living’; that “total disability is the antithesis of partial disability,” 
and “the insurer is not liable as for a total disability when the accident or 
disease has merely prevented the insured from doing as much in a day’s work 
as before”; that “such lessened earning capacity may be a case of partial 
disability, but not a case of total disability’; and that “total disability is inability 
to do substantially all of the material acts necessary to the transaction of the 
insured’s business or occupation, in substantially his customary and usual manner.” 
Judgment affirmed. 
Stephens and Sutton, JJ., concur. 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N OF OMAHA, 
NEB. v. BELL. No. 23516. 
Court of Appeals of Georgia, Division No. 2. March 26, 1934. 
Rehearing Granted June 25, 1934. 
Judgment Adhered to after Rehearing Sept. 19, 1934. 
176 Southeastern Reporter 124. 
1. INSURANCE. 


In action on health and accident policy to which application was attached, 
where insurer contended that policy was void because insured failed to disclose 
other insurance in application, insured’s testimony that he failed to disclose life 
policies containing total disability clauses because he did not consider such policies 
health and accident insurance held admissible, since failure, without fraudulent 
intention, to state material fact does not void policy (Civ. Code 1910, §§ 2471, 
2479-2481, 2483). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. 


In action on health and accident policy, where insured testified that he failed 
to disclose in application that he carried life policies with total disability clauses 
because he did not consider such policies health and accident insurance, refusal to 
admit life policies in evidence held not reversible error (Code 1910, §§ 2471, 2479- 
2481, 2483). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

3. INSURANCE. 


In action on health and accident policy for disability benefits from February 15, 
1932, admission of receipt given to insurer by insured for settlement of insured’s 
suit for monthly payments from August 15, 1931, when insured became wholly 
disabled, to February 15, 1932, for sole purpose of showing why action was for 
disability benefits from February 15, 1932, rather than from August 15, 1931, held 
not error. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

6. INSURANCE. 


Where question in application for health and accident policy as to whether 
insured had ever made claim for injuries was followed by indorsement, “Sprained 
ankle prior to 11/14/27,” and back of application contained indorsement exempting 
insurer from liability for disability resulting from sprained ankle, insurer could 
not treat insured’s failure to state that he had filed claim for ankle injury with 
another insurer as willful misrepresentation of material fact. 


(For other cases, see, Insurance, Dec. Dig. § 291[1].) 
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8. INSURANCE. s 

In action on health and accident policy, evidence authorized verdict for 25 per 
cent. damages and attorney’s fees for bad faith refusal to pay loss (Civ. Code 
1910, § 2549). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

12. INSURANCE. , 

Generally, insurer relying on false or fraudulent statements of insured in pro- 
curing ‘insurance to avoid policy or liability thereon has burden of proving false- 
ness and materiality of statements. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

13. INSURANCE. 

In action on health and accident policy, insurer’s plea that policy is void on 
account of false representations of material facts in insured’s application, made part 
of contract of insurance, constitutes affirmative plea, casting burden upon insurer to 
show fact that representation was false and that it was material to risk. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

14. INSURANCE. 

In action on health and accident policy for benefits for total disability result- 
ing from diabetes, evidence authorized finding that insured did not know that he 
was suffering from diabetes when he applied for insurance and did not falsely 
answer questions with regard thereto in application. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Syllabus by the Court. 

The verdict in the plaintiff's favor was amply authorized by the evidence, 
and none of the special grounds of the defendant’s motion for new trial show any 
reversible error of law. The court below did, not err in overruling the motion for 
a new trial. 

Error from Superior Court, Bibb County; Louis L. Brown, Judge. ee 

Suit by W. F. Bell against the Mutual Benefit Health & Accident Association 
of Omaha, Neb. Judgment for plaintiff, defendant’s motion for a new trial was 
overruled, and defendant brings error. 

Affirmed. 

Harris, Russell, Popper & Weaver, of Macon, for plaintiff in error. 

Miller & Lowrey, of Macon, for defendant in error. 

Sutton, Judge. 


Plaintiff made application to the defendant insurance company for a policy of 
health and accident insurance, which was issued to him; the application being 
attached to and made a part of the policy. Thereafter plaintiff became totally dis- 
abled as a result of diabetes. His demand upon the insurer for payment under the 
policy was refused, and he brought suit on the policy. The defendant contended 
that the policy was void because the plaintiff had, in answer to a question pro- 
pounded in the application, failed to disclose that he had other health and accident 
insurance, and had failed to disclose that he had been treated by a physician prior 
to his application for this insurance. The trial resulted in a verdict for the insured 
for the full amount sued for, with 25 per cent. damages and attorney’s fees, as pro- 
vided by section 2549 of the Civil Code (1910). The defendant moved for a new 
trial, the motion was overruled, and to this judgment it excepted. 


[1] 1. It is insisted by counsel for the insurance company that the trial court 
erred in permitting plaintiff, the insured in a policy of health and accident insur- 
ance, to testify that, in answering the question propounded to him in the applica- 
tion for the policy as to whether he had other health and accident insurance, that 
he had a policy of health and accident insurance with the Gem City Life & Acci- 
dent Insurance Company, without disclosing to the insurance company that he also 
had at that time two policies of life insurance, each containing a total disability 
clause, he did not consider these two policies of life insurance, with total disability 
clauses, health and accident insurance, and therefore did not inform the insurer 
thereof in the answer to said question; this testimony being objected to upon the 
ground that such failure on the part of the plaintiff to disclose, in his answer to 
this question, that he had such two policies of life insurance, with total disability 
clauses, constituted a material variation from the truth as avoided the policy of 
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insurance sued on, in that such failure to supply in full the information sought by 
this question in the application was such a variation from the truth as to change 
the nature, extent, or character of the risk, and that the same voided the policy 
regardless of whether the answer was made in good faith, without knowledge of 
its untruth or not. The application for insurance in this case was attached to and 
made a part of the contract of insurance. In other words, the insurance company 
contends that the question of good faith or motive does not enter into the question 
at all; but that, where an applicant for insurance fails to state a material fact in 
his application, which is made a part of the policy, such omission voids the policy, 
if the fact omitted is material to the risk, whether the failure to state the same 
is willful and fraudulent or in good faith, by reason of an oversight or of mis- 
taken judgment as to its materiality. 


At the outset it is well to note that prior to the Act of August 17, 1906, the 
answers to material questions in the application for insurance were considered as 
covenants and warranties on the part of the applicant. Southern Life Ins. Co. v. 
Wilkinson, 53 Ga. 535, 550 (10). However, this act, now embodied in section 2471 
of the Civil Code of 1910, is in the nature of the statute of frauds, and was design- 
ed for the protection of persons insuring their lives or property. The portion of 
this statute pertinent for our consideration is as follows: “All life * * * insurance 
policies issued upon the life * * * of persons within this State * * * which contain 
any reference to the application for insurance * * * shall contain, or have attached 
to said policy, a correct copy of said application signed by the applicant * * * and 
unless so attached * * * such application” shall not “be considered a part of the 
policy or contract between such parties.” Civil Code 1910, § 2471. Under this 
section the application on which an insurance policy is based is not to be considered 
as a part of the insurance contract, unless a copy of the application is attached to 
or accompanies the policy; and this is true though it be sought by the express terms 
of the policy itself to make such unattached application a part of the agreement. 
Bankers’ Health & Life Ins. Co. v. Murray, 22 Ga. App. 495, 96 S. E. 347; Wilkins 
v. National Life & Acc. Ins. Co., 23 Ga. App. 191, 97 S. E. 879; Interstate Life & 
Acc. Co. v. Bess, 35 Ga. App. 723, 134 S. E. 804, and citations; Couch v. National 
Life & Acc. Ins. Co., 34 Ga. App. 543, 130 S. E. 596; AXtna Ins. Co. v. Foster, 
43 Ga. App. 662, 159 S. E. 882; Johnson v. American Nat. Life Ins. Co., 134 Ga. 
800, 68 S. E. 731. Therefore statements made in the application are not to be 
treated as warranties or covenants, on account of the failure or falsity of which 
the policy may be avoided, unless a copy of the application is attached to the 
policy or accompanies it, though representations contained in the application, if 
fraudulently made, may give to the insurance company the right to avoid the policy. 
Thus it has been held that, while it is true that the representations as made in 
such an unattached application cannot be treated as part of the contract, and are 
not to be taken as covenants or warranties, still, if such statements furnished the 
actual basis on which the policy was issued, and they were not only false but were 
also fraudulently made by the applicant acting for himself, the insurer may set up 
such facts as a means of avoiding the policy, not under and by virtue of the terms 
of the contract, but for the reason that the insurance is thus shown to have been 
fraudulently procured. Bankers’ Health & Life Ins. Co. v. Murray, supra; Wil- 
kins v. National Life & Acc. Ins. Co., supra; Life Ins. Co. v. Pate, 23 Ga. App. 
232, 97 S. E. 874. The effect of noncompliance with the above section of the Code 
upon the part of the insurance company is that the application shall not be con- 
sidered a part of the insurance contract. Southern Life Ins. Co. v. Logan, 9 Ga. 
App. 503, 71 S. E. 742; Southern Life Ins. Co. v. Hill, 8 Ga. App. 857, 70 S. 
E. 186. 

We will consider first the effect of an actual misrepresentation made by the 
assured, in answer to a question propounded to him in the application for the insur- 
ance as to a matter material to the risk, where the application is attached to and 
made a part of the policy of insurance sued on. In the early case of Southern Life 
Ins. Co. v. Wilkinson, 53 Ga. 535 (10), it was ruled that applications for insurance, 
under the provisions of our Code “must not only be made in the utmost good 
faith, but the representations contained therein are covenanted to be true by the 
applicant. Not that they are warranties so as to vacate the policy, if any of them, 
whether material or not, are not true; but any variation in them from what is true, 
whereby the nature or extent or character of the risk is changed, will, if the 


Ace.] Mutual Ben. Health & Accident Ass’n of Omaha v. Bell 297 


policy makes them the basis of the contract of assurance, void the policy, whether 
they are or are not willfully and fraudulently made.” The sections of the Code 
considered in the decision of the above case and of the cases hereinafter referred 
to are as follows: “Every application for insurance must be made in the utmost 
good faith, and the representations contained in such application are considered as 
covenanted to be true by the applicant. Any variation by which the nature, or 
extent, or character of the risk is changed will void the policy.” Civil Code 1910, § 
2479. “Any verbal or written representations of facts by the assured to induce the 
acceptance of the risk, if material, must be true, or the policy is void. If, however, 
the party has no knowledge, but states on the representation of others, bona fide, 
and so informs the insurer, the falsity of the information does not void the policy.” 
Civil Code 1910, § 2480. The principle ruled in the case cited from 53 Ga., supra, 
which was but an application of the two Code sections above quoted, was applied 
in Mobile Fire Dept. Ins. Co. v. Coleman, 58 Ga. 251, Phenix Ins. Co. v. Fulton, 80 
Ga. 224, 4 S. E. 866, Morris v. Imperial Ins. Co., 106 Ga. 461, 32 S. E. 595, and 
Northwestern Life Insurance Co. v. Montgomery, 116 Ga. 805, 43 S. E. 79. The 
principal case on this subject was probably Supreme Conclave Knights of Damon 
v. Wood, 120 Ga. 328, 47 S. E. 940, where it was held that, “Where an applicant 
for life insurance covenants in his application that the statements made to the 
medical examiner are true, and these statements are made a part of the contract of 
insurance and form the basis of such contract, any, variation in any of them which 
is material, whereby the nature or extent or character of the risk is changed, will 
avoid the policy, whether the statement was made in good faith or willfully or 
fraudulently.” In that case the Supreme Court said that, construing our Code 
sections, referred to above, “a policy cannot now be avoided upon the ground of 
the falsity of a representation, though warranted, unless that representation be 
material, and the variation from truth be such as to change the nature, extent, or 
character of the risk. * * * The representations, when made, if material, are war- 
ranties, under the Code; but they differ from the ordinary warranty, in that their 
falsity does not avoid the policy unless they are material, and the variation from 
the truth is such as to change the nature, extent, or character of the risk. It is 
therefore immaterial whether the warrantor acted in good faith in making them.” 
The questions presented for determination in a case as to whether representations 
of facts by the insured to induce the acceptance of the risk, if material, must be 
true or the policy is void, are: (1) Was the representation false? (2) If so, was 
it made in reference to a matter material to the risk? Sovereign Camp, W. O. W., 
v. Beard, 26 Ga. App. 130, 105 S. E. 629. Some other cases holding that fire, life, 
and accident insurance policies are voided where the insured makes representations 
which are false, though the same are made in good faith, if they relate to material 
matters, are Southern States Life Ins. Co. v. Morris, 24 Ga. App. 746, 102 S. E. 
179; Metropolitan Life Ins. Co. v. Shaw, 30 Ga. App. 97, 117 S. E. 106; Sovereign 
Camp, W. O. W. v. Beard, supra; Mutual Life Ins. Co. v. Bolton, 22 Ga. App. 566, 
96 S. E. 442; Lee v. Metropolitan Life Ins. Co., 158 Ga. 517, 123 S. E. 737; Su- 
preme Lodge v. Few, 138 Ga. 778, 76 S. E. 91; Travelers’ Protective Ass’n v. Be- 
lote, 21 Ga. App. 610, 94 S. E. 874; Sovereign Camp, W. O. W. v. Parker, 36 Ga. 
\pp. 695, 138 S. E. 86; Jefferson Standard Life Ins. Co. v. Henderson, 37 Ga. App. 
704, 141 S. E. 498; Puckett v. Metropolitan Life Ins. Co., 32 Ga. App. 263, 122 S. 
E. 791; Thompson v. Metropolitan Life Ins. Co., 45 Ga. App. 90, 163 S. E. 527. The 
Supreme Court of the United States has placed the construction upon sections 2479 
and 2480 of the Civil Code of Georgia, in connection with false representations in 
an application for insurance attached to the policy, the construction adopted by the 
appellate courts of our state. A&tna Life Ins. Co. v. Moore, 231 U. S. 543, 34 S. 
Ct. 186, 58 L. Ed. 356; Prudential Ins. Co. v. Moore, 231 U. S. 560, 34 S. Ct. 191, 
58 L. Ed. 367. However, in order to have the effect of avoiding the policy, the 
representations in the application must be as to matters material to the risk or 
hazard assumed by the insurer; that is the warranties must be as to matters which 
tend to change the extent or character or nature of the risk. False statements in 
the application as to matters immaterial to the risk do not have the effect of avoid- 
ing the policy, though the application is attached to and made a part of the contract 
of insurance. Mobile Fire Dept. Ins. Co. v. Miller, 58 Ga. 421; Supreme Conclave 
Knights of Damon y. Wood, supra; Rosser v. Georgia Home Ins. Co., 101 Ga. 
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716, 29 S. E. 286; German-American Mut. Life Ass’n v. Farley, 102 Ga. 720, 29 S. 
E. 615; Brown v. Mutual Life Ins. Co., 29 Ga. App. 794, 116 S. E. 559. 

In general it may be said that the test, in determining whether questions 
contained in an application for insurance are material, is whether knowledge or 
ignorance of the facts sought to be elicited thereby would materially influence 
the action of the insurer. It is now generally well settled that a material repre- 
sentation is one that would influence a prudent insurer in determining whether 
or not to accept the risk, or in fixing the amount of the premium in the event of 
such acceptance. The materiality of a concealment or representation of fact 
depends, not on the ultimate influence of the fact upon the risk or its relation 
to the cause of the loss, but on the immediate influence upon the party to whom 
the communication is made, or is due, in forming his judgment at the time of 
entering into the contract. The party thus sought to be influenced is generally 
the insurance company. 

The foregoing principles of law, touching the materiality of representations 
in applications for insurance policies and the effect thereof upon such contracts 
when they are untrue, relate to actual misrepresentations of fact made in answer 
to questions propounded in the application for insurance, and not to the failure 
of the applicant to state material facts, or.his concealment of such facts. 
Different sections of the Code govern the effect thereof, from those governing 
actual misrepresentations of facts in applications for insurance; and on the question 


ef good faith or lack thereof the courts have, applying the applicable Code 
sections, ruled differently. 


However, in the instant case, the question we have for consideration involves 
the effect to be given to the failure of the application to state a material fact 
in answering a question propounded to him in an application for insurance, which 
application is attached to and forms a part of the policy of insurance sued on, 
where the failure to state such fact is made in good faith and without intention 
to work a fraud upon the insurance company. The applicant in this case was 
asked a question, that is, Did he have other health and accident insurance? and 
in answer thereto, as contended by the insurance company, he failed to give a 
full and truthful answer, that is, he failed to disclose the existence of two 
policies of insurance. which the insurer deems health and atcident insurance, 
and which, for the sake of argument, we will, for the moment, concede to be 
such. Therefore the failure of the applicant to answer in full the question 
propounded in the application constituted a failure to state material facts in his 
application for insurance. The applicant failed to disclose the existence of 
other insurance. So here we have a failure to state a material fact or a conceal- 
ment thereof by the applicant. Is the element of good faith on the part of the 
applicant involved? Knowledge on the part of the insurer of the existence of 
other health and accident insurance on the insured in this case was material to 
the risk; and, had the insurer known of the existence of two additional policies 
of health and accident insurance, it might be that it would have considered the 
insured as carrying more of such insurance than it would be safe to permit him 
to carry. However, as we have seen, there is no such magic in a contract of 
insurance as to take it out of the ordinary rules which govern the construction 
of contracts between parties touching other matters; and the provisions of the 
Code as to insurance contracts govern the contract between the insured and the 
insurer, regardless of the stipulations in the policy itself. The Code governs 
the construction of the contract, and the construction of the Code has been 
settled. An express stipulation in an insurance contract contrary to the construc- 
tion placed by our courts upon the sections of the Code dealing with a failure 
to state a material fact in an application for insurance, or a concealment of such 
fact by the applicant, would be, at the bottom, an attempt to repeal the law. 
Mobile Fire Dept. Ins. Co. v. Coleman, 58 Ga. 255; Globe & Rutgers Fire Ins. Co. 
v. Smyly, 155 Ga. 547, 550, 117 S. E. 819; A&tna Life Ins. Co. v. Conway, 11 Ga. 
App. 557, 75 S. E. 915. The rulings in the cases dealing with a failure of an 
applicant for insurance to disclose material facts in the application, or a conceal- 
ment of matters which tend to increase the risk are based upon sections 2481 
and 2483 of the Civil Code. These sections are: “A failure to state a material 
fact, if not done fraudulently, does not void; but the willful concealment of such 
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a fact, which would enhance the risk, will void the policy.” Civil Code, 1910, § 
2481. “Willful misrepresentation by the assured, or his agent, as to the interest 
of the assured, or as to other insurance, or as to any other material inquiry made, 
will void the policy.” Civil Code 1910, § 2483. 

If policies of insurance could be avoided for the mere failure to state a 
material fact, without reference to the motive by which the insured was influenced 
in making the omission, it would nullify the above-quoted sections of the Code. 
If the failure to state the fact in the application was the result of an oversight 
or other cause, and was not done fraudulently, it would not avoid the policy. 
German-American Life Ass’n v. Farley, 102 Ga. 720, 29 S. E. 615. In several 
cases in this court it has been held that, “while failure to state a material fact 
will not void a policy unless such failure be fraudulent, the willful concealment 
of such a fact, which would enhance the risk, will void the policy.” Mutual 
Life Ins. Co. v. Bolton, 22 Ga. App. 566, 96 S. E. 442; ARtna Life Ins. Co. v. 
Conway, 11 Ga. App. 557, 75 S. E. 915; Empire Life Ins. Co. v. Jones, 14 Ga. 
App. 647, 82 S. E. 62. In Aitna Life Ins. Co. v. Conway, supra, it was held that, 
in the case of a failure to state a material fact or concealment thereof, the 
important inquiry is, first, Was the concealment willful, and, if so, did it relate 
to a matter material to the risk? In Phillips v. New York Life Ins. Co., 173 
Ga. 135, 159 §. E. 696, the Supreme Court based its ruling upon the above 
decisions of this court and upon section 2481 of the Code, and held that, where 
the applicant for reinsurance had acted willfully, the policy was voided. This 
court, in Pilgrims Health & Life Ins. Co. v. Smith, 41 Ga. App. 287, 152 S. E. 
592, approved this charge of the trial court as correct: “I charge you that the 
failure to state a material fact, if not done fraudulently, does not void, but the 
willful concealment of such a fact, which would enhance the risk, will void the 
policy.” Again, in the late case of Peninsular Casualty Co. v. McCloud, 47 Ga. 
App. 316, 170 S. E. 396, 397, it was held that “The mere failure to state material 
facts in an application for insurance, when not done fraudulently will not avoid a 
policy of insurance.” In Watertown Fire Ins. Co. v. Grehan, 74 Ga. 642, 656, 
the Supreme Court held that “The concealment of facts enhancing the risk must 
have been done fraudulently in order to avoid the policy; it must have been 
willful. * * * There must he a willful intent to defraud rather than an innocent 
mistake.” In making this ruling the court was dealing with the provisions of 
section 2481 of the Code, then section 2804 of the Code of 1882. Sections 2481 
and 2483 of the Code were given a similar construction in Mobile Fire Dept. Ins. 
Co. v. Miller, 58 Ga. 420, 426. There the court said: “A failure to state a 
material fact, if not done fraudulently, does not void the policy, but the willful 
concealment of such a fact, which would enhance the risk, will void the policy. 
** * |Villful misrepresentation by the assured, as to any material inquiry made, 
will void the policy.” (Italics in the decision.) 

Of course, it has been ruled repeatedly that whether the variation claimed 
changed the nature or extent or character of the risk to the insurer, or whether 
it was material, or whether a failure to state a material fact was fraudulent, or 
whether the concealmeant of such a fact as would enhance the risk was done 
willfully, were all questions of fact to be passed upon by the jury, except where 
all the testimony relating to the issue under consideration excludes every 
reasonable inference but one, then it becomes a question of law for determination 
by the court. See Empire Life Ins. Co. v. Jones, supra; Mutual Life Ins. Co. v. 
— supra; Connecticut Mut. Life Ins. Co. v. Mulkey, 142 Ga. 358, 82 S. E. 

54. 

So it is our opinion that, under the decisions of our appellate courts, con- 
struing sections 2481 and 2483 of the Code, before a failure to state a material 
tact in an application for insurance, which is attached to and forms a part of the 
policy, will void the policy, the omission must have been fraudulent, and, 
before the concealment of such a fact as would enhance the risk will void the 
policy, the same must have been willfully made by the applicant, and that, in a 
suit on a policy of insurance, where the insurer defends upon the ground of the 
failure of the applicant to state a material fact in his application or of his 
concealment of a fact which would enhance the risk, evidence is admissible which 
tends to show that the applicant, in failing to state such material fact, did not 
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fail to do so fraudulently, or in concealing a fact which enhances the risk 
assumed by the insurer, did not do so willfully. It was competent, in this case, 
for the jury to pass upon the bona fides of the applicant in stating in his 
application, in answer to the question whether he had other accident or health 
insurance, that he had a policy with a named company, without disclosing that 
he had two policies of life insurance, each containing a total disability clause. 

It follows that the trial court did not err in permitting the insured to testify 
that he did not consider the life insurance policies on his life, containing such 
total disability clauses, health and accident insurance policies, and that the reason 
he did not state that he had them in his answer to such question was that he 
did not consider them health and accident insurance policies. 


[2] 2. The trial court did not err in refusing to admit in evidence the life 
insurance policies which the plaintiff had on his life at the time he made applica- 
tion to the defendant company for the health and accident insurance policy sued 
on in this case. The fact that they contained total disability clauses would not 
render them straight health and accident policies, or what is ordinarily meant 
by health and accident insurance policies. Provident Life & Acc. Ins. Co. v. 
Rimmer, -157 Tenn. 597, 12 S.W.(2d) 365; Logan v. Fidelity & Cas. Co., 146 
Mo. 114, 47 S. W. 948; Mutual Reserve Life Ins. Co. v. Dobler (C. C. A.) 137 
F. 550; Briggs v. Bankers’ Acc. Ins. Co., 214 Ill. App. 181. The plaintiff, as a 
matter of law, not having willfully and fraudulently failed, to state, or concealed, 
a material fact or a fact which would enhance the risk in answer to the question 
in the application as to other health and accident insurance, by failing to state 
that he had said life insurance policies containing total disability clauses, the 
failure of the court to admit said life policies in evidence would not be a reversible 
error. The real issue was whether the insured had willfully and fraudulently 
concealed a material fact or failed to state a material fact, and the admission 
or rejection of said policies of life insurance by the court could hardly have 
affected the issue to be determined. 


[3] 3. The court did not err in allowing in evidence a receipt given to the 
insurer by the insured for a settlement of a suit by him for the monthly pay- 
ments under the policy sued on from August 15, 1931, the date when the insured 
became wholly disabled, to February 15, 1932, the present action being for monthly 
payments from February 15, 1932 to the date of the filing thereof, where counsel 
for the insured stated that said receipt was offered in evidence solely for the 
purpose of showing why the present action was for monthly payments from 
February 15, 1932, and not from August 15, 1931, and the court expressly 
limited such evidence to be considered by the jury only for this purpose. 


[6] 6. Shortly prior to the time plaintiff applied for the policy of insurance 
sued on, he was treated bv a physician for sprained ankles. He was confined to 
his bed as a result thereof. At the time he sprained his ankles he had accident 
insurance with another company. He filed a claim and that company settled with 
him. On November 14, 1927, the insured made application for the contract of 
insurance sued on. On the face of the application immediately following a 
question as to whether the insured had ever made a claim on account of any 
injury or illness, there appeared this indorsement: “Sprained ankle prior to 
11/14/27.” On the back of the application there is this indorsement: “It is 
understood and agreed that neither the holder of this certificate or his beneficiary 
shall be entitled to any benefits for disability resulting, wholly or in part, 
directly or indirectly to sprained ankle prior to 11/14/27.” In these circumstaces, 
the fact that it appears in the application that the insured did not specifically, 
in answer to a question as to whether he had ever made claim for or received 
indemnity on account of any injury or illness, state that he had filed a claim for 
the injury to his ankle with another insurance company, which had been settled, 
could not be taken advantage of by the insurer in this case as being a willful 
misrepresentation of a material fact. 


Such facts show that the insurer had notice of the prior injury of the plain- 
tiff to his ankles. The insurer expressly exempted itself from any liability from 
any disability resulting from such prior injury. Any reasonable sort of inquiry 
made by the insurer, with this knowledge in its possession, would have led to 





Acc.] Mutual Ben. Health & Accident Ass’n of Omaha v. Bell 301 


the finding out of any information which the correct answer of the insured 
thereto would have enabled it to ascertain. 


When this application was forwarded to the home office of the insurer, and 
there approved by the officials of the company in charge of its application 
department, actual knowledge of the contents of the application and of the 
matters therein and those to which a reasonable inquiry would have led was 
brought home to the insurer, and it will not be heard to complain that the 
insured failed to state in his application that he had, a short time previous to 
the application, received an injury to his ankles for which he received treatment 
yy his physician, naming him. That such knowledge was brought home to the 
insurer is borne out by the fact that it expressly limited its liability and added 
an indorsement on the face of the application and policy that it would not be 
liable for any disability resulting from the sprained ankles. 


In the decision of this court in Metropolitan Life Ins. Co. v. Dodd, 41 Ga. 
App. 243, 152 S. E. 850, there 1s nothing contrary to what we hold in the case at 
bar. Under the facts of that case, the court held that the insurer had only con- 
structive notice of the sickness of the applicant, whereas in the instant case 
the evidence authorizes a finding that the insurer had actual knowledge of facts 
which would have readily disclosed all material information to the insurer upon 
a reasonable inquiry. 

[8] (a) The evidence showed that the insured became totally disabled on 
August 15, 1931; that a proper demand for payment was made to the insurer; 
that it promised to send its physician and claim examiner to see ithe plaintiff; 
that the insurer and the plaintiff corresponded about the claim until December, 
1931; that the company did at no time prior thereto refuse to pay; and that in 
December, 1931, without having sent a representative to the plaintiff, the local 
agent of the insurer stated that the company refused to pay the claim and that 
the plaintiff would have to get a lawyer to collect it. In these circumstances, 
the court having charged the jury correctly on this subject, we cannot hold that 
the jury were unauthorized to find that the defendant acted in bad faith and that 
the plaintiff was not entitled to a verdict for damages and attorney’s fees under 
the above-cited section of the Code. Continental Aid Ass’n v. Hand, 22 Ga. 
App. 726, 97 S. E. 206; Central Mfrs.’ Mut. Ins. Co. v. Graham, 24 Ga. App. 199, 
99 S. E. 434; Southern Surety Co. v. Fortson, 46 Ga. App. 265 (4), 167 S. E. 335. 

[12] (a) As a general rule, if the insurer relies on false or fraudulent state- 
ments on the part of the insured in procuring the insurance, in order to avoid 
the policy or liability thereon, it has the burden of proving such facts and that 
iney are material to the risk. O’Connell v. Supreme Conclave Knights of Damon, 
102 Ga. 143 (2), 28 S. E. 282, 66 Am. St. Rep. 159; Lamb v. Empire Life Ins. 
Co., 143 Ga. 180, 84 S. E. 439. 


[13] (b) Said charge was not error as an abstract principle of law because 
it required the defendant to show not only false representations in the applica- 
tion for insurance, but goes further and requires the defendant to show that 
such misrepresentations are material. Where an insurance company, in defense 
to a suit on a policy of insurance, pleads that the policy is void on account of 
certain false representations of material facts by the assured in his application, 
which is made a part of the contract of insurance, the same is in the nature of 
an affirmative plea, and the burden is cast upon the defendant insurer to’ show, 
not only that the representation of facts was made and that it was false, but 
also that the representation was as to matters material to the risk. Said charge 
stated a correct applicable principle of law, and was not error for any of the 
reasons assigned. 

[14] 11. The evidence, with all reasonable inferences which could be drawn 
therefrom, did not show that the plaintiff was suffering from diabetes at the 
time he made application for the insurance sued on, of which he had knowledge. 
There was evidence, by plaintiff’s family physician, who was treating him for 
sprained ankles at the time he procured the insurance sued on, that the doctor 
first knew that the plaintiff had diabetes in 1931, that at the time the plaintiff 
signed the application he had a physical sprain, and that he could not, from 
having made an examination of plaintiff in 1932, have told that plaintiff had 
diabetes in 1927, when he made application for this insurance. This evidence 
was corroborated by other competent evidence of the plaintiff and other physi- 
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cians. There was no evilence that the plaintiff knew that he was suffering from 
diabetes in 1927. In these circumstances, the jury were fully authorized to find 
that the policy should not be avoided by the defendant on the ground that the 
plaintiff knew that he was suffering from diabetes at the time he made the 
application for this insurance, and falsely answered in the negative the questions 
relative thereto in his application. National Life & Acc. Ins. Co. v. Carter, 46 
Ga. App. 1, 166 S. E. 247; National Life & Acc. Ins. Co. v. Lee, 46 Ga. App. 4, 
166 S. E. 253. 

13. All the assignments of error insisted upon are controlled by the fore- 
going rulings. The evidence supported the verdict, and the court did not err in 
overruling the motion for new trial. 

Judgment affirmed. 

Jenkins P. J., and Stephens, J., concur. 

















































PRUDENTIAL INS. CO. OF AMERICA v. BAKER. No. 23150. 
Court of Appeals of Georgia, Division No. 1. Sept. 18, 1934. 
176 Southeastern Reporter 134. 
J. INSURANCE. 


Evidence showing that insured suffered fracture of “ilium” bone, misplaced 
sacroiliac joint, broken hip, resulting in phlebitis, and incapacitating him from 
following occupation of farmer or brakeman, held to establish “total and per- 
manent disability” within group life policy providing for installment payments 
out of amount of insurance payable at death on insured’s total and permanent 
disability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Insurance policy must be liberally construed in favor of object to be accomp- 
lished, and strictly against insurer. 

(For other cases, Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. ns ei ; 

“Total disability,’ within group life policy, exists when insured is wholly 
disabled from pursuing usual and customary duties of employment on which he 
depends for living. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. - ee aoe 

Insured under group life policy is “totally disabled,” if incapacitated from 
performing any substantial part of ordinary duties, notwithstanding he may still 
perform some parts of his work. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. sf ee d 

“Total disability” within group life policy, is inability to do substantially all 
of materiai acts necessary to transaction of insured’s occupation, in substantially 
customary and usual manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. 
s ° eqs ” . e . " enka 

“Total disability,” within group life policy, does not mean absolute phy sical 
inability to work at occupation for wages or gain, but exists if injury or disease 
is such that common care and prudence require him to desist, and he does 
in fact desist. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Syllabus ‘by the Court. 

1. “Policies of insurance will be liberally constructed in favor of the object to 
be accomplished, and provisions therein will be strictly construed against the 
insurer.” 

2. “Total disability exists when one is wholly disabled from pursuing the 
usual and customary duties of his employment on which he depends for a living. 

3. “When the insured is incapacitated from performing any substantial part 
of his ordinary dutes, a case of total disability is presented, although he is still 
able to perform some parts of his work. Total disability is inability to do sub- 
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stantially all of the material acts necessary to the transaction of the insured’s 
occupation, in substantially his customary and usual manner.” 

. “Total disability does not mean absolute physical inability to work at 
one’s occupation, or to pursue some occupation for wages or gain; but it exists 
if the injury or disease of the insured is such that common care and prudence 
require him to desist, and he does in fact desist, from transacting his business. 
In such circumstances, total disability exists.” 

5. The evidence authorized the verdict, no error of law is shown, and the 
ectats division of the municipal court properly affirmed the judgment of the 
trial judge overruling the motion for a new _ 

Error from Municipal Court of Atlanta; O. Hathcock, Judge. 

Suit by Ira L. Baker against the raneniad Insurance Company of America. 
Judgment in favor of the plaintiff was affirmed by the Appellate Division of the 
Municipal Court, and the defendant brings error. 

Affirmed. 

See, also, 175 S. E. 652. 

Estes Doremus and Spaiding, MacDougald & Sibley, all of Atlanta 


ae for 
plaintiff in error. 


lr. J. Lewis, of Atlanta, for defendant in error. 


Broyes, Chief Judge. 


Ira L. Baker brought suit in the municipal court of Atlanta, against the Pru- 
dential Insurance Company of America, on a group insurance policy, and pro- 
cured verdict and judgment. The defendant filed a motion for a new trial, and, 
upon the overruling thercof, appealed to the appellate division of the court. 
he appellate division affirmed the judgment of the trial court in overruling 
movant’s motion, and, upon this judgment, the defendant company assigns error 

its bill of exceptions to this court. 

[1] The controlling issue in the case is relative to the total disability of the 
insured. The evidence, though conflicting in some respects, was sufficient to 
show that the plaintiff was totally and permanently disabled within the meaning 
of the contract of insurance. There was testimony that he had sustained a 
fracture of the “ilium” bone, and “a misplaced sacroiliac joint”; that his right 
hip was broken; that he had an “impediment of the circulation in his left leg” 
known as phlebitis, which caused it to swell; that “he will always have a swollen 
leg. That is due to the impediment of the circulation, the return of the venous 
blood in the leg, and there will always be a stagnation or impediment to the 
return of the flow of the blood. That is permanent, he will have it the rest of 
his life’; if he stood on this leg, it would make it worse; one leg was shorter 
than the other; plaintiff used crutches if he got about at all; the function of 
the ilium bone (which was fractured) “is for the attachment of muscles, almost 
entirely”; “walking on that leg would have something to do with the pulling of 
the muscles or ligaments of that bone—the ilium—or the moving of the back” 
plaintiff, by virtue of education and training, was equipped only to perform the 
duties of a brakeman or a farmer, and because of his physical disabilities he 
could perform neither; he could not get in a wagon, and had not done any 
farming or work since he was hurt. The jury, under the foregoing and other 
evidence adduced on the trial, and the instructions of the court as to what con- 
stituted total disability, were authorized to determine that the plaintiff was 
totally disabled. There being evidence to support the finding of the jury on 
this question of fact, the remaining question for consideration by this court is 
whether the instructons of the trial judge as to what constituted total disability 
were correct. 

[2-6] The contract of insurance provides that if the insured “shall become 
totally and permanently disabled or physically and mentally incapacitated to such 
an extent that he or she, by reason of such disability or incapacity, is rendered 
wholly, continuously, and permanently unable to perform any work for any kind 
of compensation of financial value during the remainder of his or her lifetime, 
the amount of insurance payable at death from natural causes will be paid to 

said employee in monthly installments during two years.” The on‘: special 
ground of the motion for a new trial complains of the court’s charge on total 
disability, which is in part as follows: “Total disability, as used in this particular 
contract, exists when one is wholly disabled from pursuing the usual and cus- 
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tomary duties of his employment on which he must depend for a living, and if 
the insured is incapacitated from performing any substantial part of his ordinary 
duties a case of total disability is presented although he is still able to perform 
some part of his work. Total disability is the inability to do substantially all of 
the material acts necessary to the transaction of the insured’s business or occu- 
pation in substantially his usual or customary manner. * * * Total disability does 
not mean absolute physical inability to work at one’s occupation or to pursue 
some occupation for wages or gain, but it exists if the injury or disease is such 
that common care and prudence require him to desist and he does desist from 
the transaction of his business. * * * The words ‘total disability’ as used in the 
policy of insurance introduced in evidence, and which will be before you in this 
case, does not mean, as its literal construction would require, a state of absolute 
helplessness which can result only from loss of reason, since, as long as one is in 
full possession of his mental faculties, he is capable of transacting some part 
of his business, whatever it may be, although he is incapable of physical action. 
On the contrary, the courts who have considered this provision of the contract 
hold that total disability, as contemplated by the agreement, is inability to do 
substantially all of the material acts necessary to the prosecution of the insured’s 
business or occupation, substantially in his customary and usual manner. * * * 
The insured is deemed totally disabled when he is no longer able to do his 
accustomed tasks and such work as he has only been trained to do and upon 
which he must depend for a living.” 

Movant contends that the charge is error, since, under the terms of the con- 
tract of insurance here involved, total disability does not exist except where the 
insured is unable to do any work or engage in any occupation for gain, whether 
this occupation be his usual occupation or means of livelihood or not. It contends, 
in substance, that if the insured is capable of doing any kind of work for any 
kind of compensation of financial value, however limited either may be, he is not 
totally disabled within the meaning of the policy, and it attempted to prove that 
the insured could operate or supervise a farm by telling others what to do. We 
cannot agree with that contention. The contract must be given a reasonable and 
liberal construction in favor of the insured, and if the position of plaintiff in error 
were sound, it would be almost impossible for the insured to recover unless he 
were insane or had lost his reasoning faculties. For instance, a man who had lost 
both arms, both legs, and both eyes would certainly be totally disabled; and yet he 
might be able to receive reports and give instructions to others as to the operation 
of a farm. Moreover, the policy shows that such a construction as is insisted upon 
by plaintiff in error was not within the spirit of the contract or the intention of 
the contracting parties, as it specifically provides that “the entire and irrevocable 
loss of the sight of both eyes, or of the use of both hands or of both feet, or of 
one hand and one foot will be considered total and permanent disability.” Obviously, 
one who had sustained any one of the above losses, which under the policy con- 
stitute total disability, could engage in some kind of occupation yielding remunera- 
tion, so long as he retained his mental faculties; and the policy shows further 
that mental incapacity is not essential to total disability, as it provides that total 
disability may exist if the insured is “physically or mentally incapacitated.” 

The charge complained of strictly follows the decision of the Supreme Court 
and of this court as to what constitutes total disability. In Marchant v. New York 
Life Ins. Co., 42 Ga. App. 11, 155 S. E. 221, the second headnote is as follows: 
“In a suit to recover benefits for a total disability as provided in an insurance 
policy which defined a ‘total disability’ as one whereby the insured is ‘prevented 
* * * from engaging in any occupation whatsoever for remuneration or profit, 
evidence that the insured had sustained a bodily injury by reason of which he 
was forced to desist from substantially all of the usual and customary duties of 
the occupation being pursued by him at the issuance of the policy would have 
authorized a finding of total disability within the meaning of the contract.” 
(Italics ours.) And the fifth headnote states that even though the insured per- 
formed a small percentage of his normal business, “a jury could have found that 
the instred had sustained a total disability within the intent and purview of the 
policy.” In New York Life Ins. Co. v. Oliver, 45 Ga. App. 756, 165 S. E. 840, the 
policy provided that in order to be totally disabled, the insured must be incapaci- 
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tated from “engaging in any occupation whatsoever for remuneration or profit,” 
and this court held that he was totally disabled in the sense of the policy when 
“‘wholly disabled from pursuing the usuai and customary duties of his employ- 
ment on which he depends for a living,’ and ‘is incapacitated from performing any 
substantial part of his ordinary duties, * * * although he is still able to per- 
form some parts of his work.’” See, also, New York Life Ins. Co. v. Thompson, 
45 Ga. App. 638, 165 S. E. 847, 848, where the same principle as above is 
announced, and wherein it is held that “policies of insurance will be liberally con- 
strued in favor of the object to be accomplished, and provisions therein will be 
strictly construed against the insurer.” The decisions above cited and the charge 
of the court complained of in the instant case follow the ruling of the Supreme 
Court in Cato v. Aétna Life Ins. Co., 164 Ga. 392, 138 S. E. 787, 790, in which 
it is held that even though the policy provides that in order to be totally disabled 
the insured must be incapacitated from pursuing “any occupation for wages or 
profit,” this “does not mean absolute physical inability to work at one’s occupation, 
or to pursue any occupation for wages or gain.” The second, third, and fourth 
headnotes of the Cato Case are made the corresponding headnotes of this decision. 
The terms “any occupation for wages or profit,” “any occupation whatsoever for 
remuneration or profit,” and “any work for any kind of compensation of financial 
value,” as used in policies of insurance in defining total disability, are substantially 
the same in meaning. 

However, it is earnestly contended by the able counsel for the insurance com- 
pany that the decision in the Cato Case is not controlling in this case, because of 
the difference in the facts of the two cases and the difference in the language of 
the provisions of the policies of insurance as to what should constitute “total dis- 
ability.” We have carefully compared the language of the two policies, and while 
that of the contract in the instant case defining total disability is more elaborate 
than that of the contract in the Cato Case, we can see no real material difference 
between the language of the two contracts or between the facts of the two cases. 
If there be any conflict between the decision of this court in Whitton v. American, 
ete., Co., 17 Ga. App. 525, 87 S. E. 827 (relied on by counsel for the plaintiff in 
error), and the decision of the Supreme Court in the Cato Case, we are bound 
to follow the decision of the Supreme Court. In our opinion the instant case is 
controlled by the ruling in the Cato Case; and, under that decision and the facts 
of this case, the verdict was authorized by the evidence, the charge of the court 
was not erroneous, and the appellate division of the municipal court properly 
affirmed the judgment of the trial judge overruling the motion for a new trial. 

Judgment affirmed. 

MacIntyre and Guerry, JJ., concur. 


CARVER v. PREFERRED ACCIDENT INS. CO. OF NEW YORK. No. 42428. 
Supreme Court of Iowa. Sept. 25, 1934. 
256 Northwestern Reporter 274. 
1. INSURANCE. 

Provisions in insurance policies against waiver of terms thereof except by 
approval of executive officers indorsed on policies apply to conditions and pro- 
visions relating to formation and continuance of insurance contracts, but not to 
conditions or provisions relating to acts to be performed after loss has occurred. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

2. INSURANCE. : 

Provision in accident policy that written notice of injury must be given 
within 20 days after accident causing injury could be waived notwithstanding 
provision in policy that no agent had authority to waive any of its provisions 
and that no change in policy should be valid unless approved by executive officer 
of company indorsed on policy. 

(For other cases,:see Insurance, Dec. Dig. § 556[1].) 

4, INSURANCE. ‘ 

In action on accident policy, under allegation that oral notice of injury was 
given to insurer’s general agent four days after accident happened and that 
general agent then agreed to give proper written and timely notice to company 











































































































306 The Insurance Law Journal, Vol. 84 [Feb.. 1935 


and that he gave written notice but not within 20 days after accident as required 
by policy, evidence held admissible that general agent had power to waive pro- 
visions of policy relating to notice notwithstanding policy provided against waiver 
of terms thereof except by approval of executive officer indorsed on policy. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

5. INSURANCE. 

Allegation that agent waiving provisions of accident policy relating to notice 
of accident was a general agent held sufficient allegation that provision relating to 
notice was waived by one having power so to do. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

6. INSURANCE. 

In action on accident policy, allegation that oral notice of injury was given to 
general agent of the company within four days after accident happened and that 
general agent then agreed to give proper written and timely notice to the company 
and that written notice was thereafter given by general agent but not within 
20 days after accident as provided by policy held sufficient to show waiver of 
notice notwithstanding provision in policy against waiver of terms thereof except 
by approval of executive officer indorsed on policy. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 
Appeal from District Court, Polk County; Frank S. Shankland, Judge. 


This action was brought to recover upon an accident policy. The court sus- 
tained a demurrer to plaintiff’s petition and amendments thereto. From such 
ruling, plaintiff prosecutes this appeal. 

Reversed. 

Dwight S. James, of Des Moines, for appellant. 

Miller, Miller & Miller, of Des Moines, for appellee. 

CLAUSSEN, Justice. 

Plaintiff held an accident policy issued by defendant. On September 26, 1932, 
he claims to have been injured accidentally while playing golf. Ultimately he 
brought suit on the policy. He alleged the issuance of the policy to him, and his 
jijury, and asked judgment for the benefits claimed by him. He attached a 
copy of the policy to the petition. It provided that written notice of injury on 
which a claim may be based must be given to the company within twenty days 
after the accident causing the injury. It also provided that “no agent has 
authority to change this policy or to waive any of its provisions. No change 
in this policy shall be valid unless approved by an executive officer of the company 
and such approval be endorsed hereon.” No such indorsement was pleaded, but 
plaintiff pleaded that he had given oral notice of his injury to a general agent 
of the company on September 20, 1932, four days after the accident happened, 
and that the general agent then agreed to give proper written and timely notice 
to the company, and that the general agent did give written notice to the com- 
pany on October 26, 1932, which was, of course, more than twenty days after 
the accident, by reason of which plaintiff claimed the provisions in relation to 
notice had been waived. In this situation the defendant company filed a 
demurrer to the plaintiff’s petition and amendments thereto assailing their 
sufficiency because it appeared that written notice of the injury had not been given 
as required by the policy. 

It is plaintiff's theory that the allegations of his petition and amendmeuts 
thereto show that the giving of notice within twenty days was waived. It is 
defendant’s theory that under the language of the policy above quoted, the giving 
of notice within twenty days after the accident could only be waived by indorse- 
ment on the policy by an executive officer of the company, and that, in any event, 
the acts pleaded did not constitute a waiver of the giving of timely, written 
notice. 

[1, 2] Similar provisions of policies against waiver of the provisions of the 
policy were before the court in Zimmerman v. Home Ins. Co., 77 Iowa, 685, 42 
N. W. 462, Kirkman v. Farmers’ Ins. Co., 90 Iowa, 457, 57 N. W. 952, 48 Am. 
St. Rep. 454, and Ruthven Bros. v. American Fire Ins. Co., 92 Iowa, 316, 60 
N. W. 663. In such cases the view is suggested that such provisions are effective 
against waiver, etc., except in the manner specified in the coutract. But in the case 
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of Washburn-Halligan Coffee Co. v. Merchants’ Brick Mut. Fire Ins. Co., 110 
Iowa, 423, 81 N. W. 707, 80 Am. St. Rep. 311, the rule was carefully considered 
and the three cases last above referred to were reviewed and specifically over- 
ruled in so far as they announced such views. We are now committed to the rule 
that such provisions have application to the conditions and provisions of the 
policy which relate to the formation and continuance of the contract and do not 
apply to the conditions which are to be performed after the loss has occurred. 
Lake v. Farmers’ Ins. Co., 110 Iowa, 473, 81 N. W. 710; Perpetual Building & 
Loan Ass’n v. U. S. Fidelity & Guarantee Co., 118 Iowa, 729, 92 N. W. 686. It 
follows that the provision of the policy, requiring notice, could be waived not- 
withstanding the provisions of the policy above quoted, and it is not open to doubt 
but what the provisions as to notice could be waived with such language out of 
the way. 1 C. J., page 478, § 195; 37 C. J., page 558, § 313. 

[3-5] The question naturally arises in this situation as to who would waive 
the requirement of the policy in relation to notice. The allegation of the petition 
is that the giving of notice was waived by a general agent of the defendant com- 
pany. We think that the allegation of the pleading would support the admission 
of evidence that the agent had sufficient power to waive the provisions of the 
pelicy in relation to notice. In this view the statement of the petition that the 
waiving agent was a general agent is a sufficient allegation of the power of the 
agent. See McDonald v. Equitable Life Assur. Soc., 185 Iowa, 1008, 169 N. W. 352. 

[6] But one question remains. It is whether the acts of the agent alleged in 

> petition and amendments are sufficient to constitute a waiver of notice. It is 
alleged that plaintiff orally notified the general agent of his injury, well within the 
time limit set for giving notice, and that the general agent agreed that he would 
give proper and timely written notice to the company. Concerning the sufficiency 
of these allegations to plead a waiver of further acts on the part of plaintiff in 
relation to notice of the accident, we have no doubt. In view of the allegation 
that the agreement was made by a general agent, the situation is the same as if it 
were alleged that the company had said to plaintiff, “You need do nothing further 
in regard to giving notice.” It amounts to pleading an express waiver of the giving 
of notice by plaintiff. 

Appellant complains only because the demurrer was sustained. He pleaded 
certain facts, in addition to the ones discussed above, which he contends estop the 
defendant from defending on the ground that timely, written notice was not given 
and which he insists constitute a waiver of the right to object because notice in 
writing was not earlier given. We have indicated that the judgment of the trial 
court sustaining the demurrer must be reversed. A further examination of plain- 
tiff's contentions can lead to no other result. 

The demurrer should have been overruled. 

Reversed. 

Mitchell, C. J., and Evans, Albert, Kindig, Donegan, and Anderson, JJ., concur. 


4] 


BAYLOR v. STATE MUT. LIFE ASSUR. CO. OF WORCESTER, MASS. 
No. 87. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1934. 


174 Atlantic Reporter 526. 
1. INSURANCE. 

Evidence in action on life insurance policy for total permanent disability 
benefits held sufficient to support jury’s finding that plaintiff became totally dis- 
abled, mentally and physically, during grace period for payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Generally, default in giving insurer written notice of insured’s disability, as 
required by policy, is excused by insured’s physical incapacity. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

3. INSURANCE. 

Courts look with disfavor on forfeiture clauses in insurance policies, and 
conditions creating forfeitures will be construed most strongly against insurer and 
never extended beyond strict words of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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4. INSURANCE. 
Insurance policy will be liberally construed to uphold contract. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Court will never seek construction sustaining forfeiture clause in insurance 
policy, if one which will defeat it is reasonably deducible from terms or words 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Insured’s failure to give insurer due notice of disability before default in 
payment of premium because he became totally disabled, mentally and physically, 
during grace period, did not deprive him of right to recover total permanent dis- 
ability benefits under policy. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Appeal from Supreme Court. 

Action by Ellsworth P. Baylor, Jr., against the State Mutual Life Assurance 
Company of Worcester, Mass., for total permanent disability insurance benefits. 
From a judgment on a jury’s verdict for piaintiff, defendant appeals. 

Affirmed. 

Perkins, Drewen & Nugent, of Jersey City, for appellant. 

Carey & Lane, of Jersey City, for respondent. 

PERSKIE, Justice. 

On January 23, 1930, appellant issued its policy No. 369614, in the sum of 
$11,000 insuring the life of the respondent. In consideration of a special premium 
paid to it, appellant also granted the respondent total and permanent disability 
benefits. Respondent paid the first and only premium thereon. The grace period of 
thirty-one days expired on August 23, 1930. Respondent brought suit against 
appellant, alleging that on August 15, 1930, he became totally and permanently 
disabled. Appellant answered, and, among other defenses, set up the defense that 
respondent failed to furnish due proof of the alleged disability to the appellant 
while no premium was in default. To this answer respondent replied that he was 
both mentally and physically totally disabled, and thus incompetent to attend to 
his affairs and to give notice or proof of disability. 

The proofs disclose (Exhibit p. 4) that respondent’s brother wrote appellant 
on June 1, 1932, advising it of the respondent’s total disability as of August 15, 
1930. Respondent’s contention below, as here, is in substance that under the proofs 
of the instant case it became a jury question as to whether he was legally excused 
from giving notice or proof of disability prior to June 1, 1932, and that appellant 
was estopped from denying liability in the premises. 

The pertinent provisions of the policy are as follows: 

“If the insured while no premium is in default under the policy and disability 
agreement shall furnish due proof that, before reaching the age of sixty years, 
because of accident or disease he has become totally and permanently disabled as 
hereinafter defined, and that such disability, or the cause thereof, was sustained or 
contracted after the date hereof, the company agrees as follows: 


“(1) To waive the payment of all premiums becoming due under the policy 
and disability agreement after the commencement of such total disability and 
during its continuance. 


“(2) To pay to the insured (or the beneficiary of record if such disability is 
caused by insanity) a monthly income of 1% of the face amount of this policy, 
exclusive of any paid up additions. Such payments shall begin as of the date of 
the commencement of such disability and shall continue monthly thereafter during 
the continuance of such total disability, until the maturity of the policy.” 


And: “Disability shall be deemed to be total if the assured has become wholly, 
continuously and permanently unable to perform any work, mental or manual, or 
to engage in any occupation or business for compensation, remuneration or profit; 
and such total disability shall be presumed to be permanent when it is present 
and has existed continuously for not less than ninety consecutive days.” 

[1] The proof clearly indicates, and it is not denied or controverted, that 
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respondent, on August 15, 1930, ascertained that he had become afflicted with what 
is known as Grave’s disease—exopthalmic goiter. The proof further tends to 
indicate that as a result of this affliction he was, and continued to be, a very sick 
man. He was operated on and had two lobes of the thyroid gland removed, leav- 
ing only the isthmus. He still requires medical stimuli, care, and attention. In 
pursuance of the frequent symptoms of this disease, respondent was highly ner- 
vous, excitable, and delusional. He was not able to speak coherently, and at times 
acted irrationally. Appellant, however, developed proof that respondent traveled, was 
incarcerated in jail for issuing worthless checks; did odd pieces of work, etc. 
It was also developed that respondent had a disability benefit policy with the 
Penn Mutual Life Insurance Company of Philadelphia; that respondent signed 
proof of a claim for disability benefit with the latter company, arising out of the 
same affliction. Respondent did not deny his signature to this proof of claim, but 
denied having any knowledge of his having signed it; he said he signed whatever 
papers he was asked to sign. Incidentally, after investigation, the general manager 
of the Penn Mutual Life Insurance Company of Philadelphia wrote stating that 
they were advised that the records disclosed that respondent was insane. Although 
that statement was subsequently retracted or explained by the supervisor of 
claims of the company, as being founded on error, nevertheless they did not con- 
test respondent’s claim for disability benefits; in fact, they are paying the benefits 
thereunder. 


Notwithstanding the proofs tending to indicate a contrary result, nevertheless 
there was ample proof tending to indicate, as apparently the jury did find, that 
respondent was both mentally and physically totally disabled. 

At the end of respondent’s proofs, a motion for nonsuit was made on the 
ground of failure on the part of the respondent to give due notice or proof of 
his disability while no premium was in default, and the further ground that there 
was no proof that it was not reasonably possible for respondent to give notice or 
proof thereof to appellant. This motion was denied. 


Appellant, by stipulation, then offered Exhibit D-9 in evidence. This exhibit 
consists of an examination of the plaintiff before trial. It consisted of a general 
inquiry of respondent’s illness; treatments thereof, and his general activities and 
conduct in the premises, etc. Upon the admission of Exhibit D-9, as indicated, 
appellant made a motion for a directed verdict on the same grounds urged in 
support of the motion for a nonsuit. This was likewise denied. 

The learned trial judge below submitted the case to the jury. He charged 
them, inter alia, as follows: “Now you must ask yourselves the question was this 
plaintiff at the time of the lapsing of the policy, to wit, in the month of August, 
1930, on the fifteenth day of that month, so utterly incapacitated, mentally and 
physically, that it was not reasonably possible for him to notify the company and 
make his proof of claim; and did that handicap or incapacity extend over the 
period of twenty months until the company was finally notified of his disability; 
was it reasonably possible at any time during that period of twenty months for 
young Baylor to have made his proof of claim and to have notified the company 
of his disability? Because if it was reasonably possible for him to do so, then, of 
course, it was his duty to do it, and he would be precluded from recovering if 
he failed in that respect.” 

The refusal to nonsuit, as well as to direct a verdict, and the alleged illegal 
admission of the correspondence, exclusive of the first six letters, some of which 
passed between the insured’s brother and the company, and others that passed 
between respective counsel of appellant and respondent, constitute the grounds of 
this appeal. 

If it was proper for the court to deny the motions of nonsuit and to direct 
a verdict, we are clearly of the opinion that there was ample testimony, as already 
indicated, to support the finding of the jury. 

The major question requiring decision, therefore, by this court is whether the 
insured is entitled to disability payments, under the proofs and particular pro- 
visions of the policy, when, as here, he became both mentally and physically dis- 
abled during the grace period for the payment of the next premium, and by 
reason of such disability could not, and did not, give notice or proof thereof to 
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the insurer until after the grace period expired; in the instant case, almost 
twenty-two months thereafter. 

_ The question thus presented finds no parallel in our state. With us it is one 
of first impression. The authorities elsewhere are not in accord. It will serve no 
useful purpose to recollate these divergent authorities. Suffice it to point out that 
our study of the subject leads us to the observation that here are two distinct 
philosophies underlying these contrarieties. They are expressed, substantially, as 
follows: (1) That a person will be excused from the performance of a duty 
imposed by law when he is prevented by unavoidable accidents, without his fault, 
from so doing. But, where a person by express contract undertakes to do an act, 
not impossible or unlawful at the time, neither inevitable accident nor other unfore- 
seen contingency not within his control will excuse him; the reason being that 
he might have provided against them by contract. (2) That it would be a harsh 
rule to hold that, where a person becomes physically and mentally incapacitated 
before the next payment of his policy becomes due and while still in force, the 
ccurrence of the very contingency he was insuring against should deprive him or 
his beneficiaries of the benefit of his contract. 

The basis underlying the first holding raises a purely legal question and would 
lead to the result, in the case at bar, that the appellant’s motions (of nonsuit and 
directed verdict) should have prevailed. The basis underlying the second holding 
would require that the question of the insured’s mental and physical disability to 
give the notice or proof thereof to the insurer would depend upon the facts of 
each particular case, and would therefore lead to the result reached in the instant 
case; i. e., of submitting the question thus presented to the jury. 

[2-5] The Supreme Court of our state in the case of Revell v. Columbian 
Protection Ass’n, 157 A. 553, 554, 9 N. J. Misc. 1311, on a policy which provided 
that: “* ™* * Failure to give notice within the time provided in this policy 
shall not invalidate any claim if it shall be shown not to have been reasonably 
possible to give such notice and that notice was given as soon as was reasonably 
possible,” held that: “Generally, a default in giving the written notice required 
by the policy is excused by the physical incapacity of the insured. 33 Corpus 
Juris 15.” 

And: “What is reasonably possible denends upon all the circumstances of the 
case, and depends, of course, upon the opportunities which were available. Metro- 
politan Casualtv Co. v. Johnston (C. C. A.) 247 F. 65, 7 A. L. R. 175.” 

While the facts in the cited case are not parallel to those of the instant case, 
nevertheless the principle of law pronounced therein appears to be sound and 
convincing. Moreover, there are still further established principles of law in our 
state upon which a sound, legal, and just result may be reached in the case at 
bar. Our courts have always looked with disfavor on forfeiture clauses contained 
in policies of insurance. This court, in the case of Hampton v. Hartford Fire Ins. 
Co., 65 N. J. Law, 265, at page 267, 47 A. 433, 434, 52 L. R. A. 344, held: 

“Forfeitures of this class are not favored in the law. The rule as to them in 
our state is settled. Our courts say: ‘It has become a settled rule in the con- 
struction of contracts of insurance that policies of insurance will be liberally con- 
strued to uphold the contract; and conditions contained in them which create 
forfeitures will be construed most strongly against the insurer and will never be 
extended beyond the strict words of the policy.’ Carson v. Jersey City Insurance 
Co., 43 N. J. Law [14 Vroom] 300 [39 Am. Rep. 584]; Snyder v. Insurance Co., 
59 N. J. Law [30 Vroom] 544, 37 A. 1022 [59 Am. St. Rep. 625]. 

“The court will never seek for a construction of a forfeiture clause in a 
policy which will sustain it if one which wil! defeat it is reasonably deducible 
from the terms or words used to express it. State Insurance Co. v. Maackens, 
38 N. J. Law [9 Vroom] 564, 572; Ripley v. Etna Insurance Co., 29 Barb. 
'N. Y.] 552; Rann v. Home Insurance Co., 59 N. Y. 387; 1 Joyce, Ins. § 220; 
Hartford Insurance Co. v. Walsh, 54 Il. 164 [5 Am. Rep. 115]; May, Ins. (2d 
Ed.) § 170.” 

[6] These sound principles of law have been steadfastly adhered to by our 
courts. Applying them to the proofs of the instant case leads us to so construe 
the disability provisions of the instant policy so that the occurrence of the very 
contingency that the insured was insuring against shall not deprive him or his 
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beneficiaries of the benefit of his contract. Accordingly, we are of the opinion 
that the case was properly submitted by the trial judge below to the jury. 

For affrmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Lloyd, Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, 
Hetfield, Dear, and Wells—15. 

For reversal: None. 


KENNEDY v. UNITED STATES FIDELITY & GUARANTY CO. No. 25. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1934. 
174 Atlantic Reporter 531. 
2. INSURANCE. 


In action on group accident policy, coverage of which was limited to death or 
injury sustained through external, violent, and accidental means, plaintiff had bur- 
den of making prima facie case by showing affirmative of that requirement. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Whether death of insured due to acute dilatation of heart shortly after insured, 
while driving fire truck, nearly collided with another fire truck, was within policy 
covering death caused by external, violent, and accidental means, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Svllabus by the Court. 

1. In passing upon motions to nonsuit and for the direction of a verdict, the 
court cannot weigh the evidence, but must take as true all evidence which supports 
the view of the party against whom the motions are made, and must give him the 
benefit of all legitimate inferences which are to be drawn therefrom in his favor. 
Andre v. Mertens, 88 N. J. Law, 626, 96 A. 893. 

2. Where the coverage of a policy of accident insurance is limited to death or 
injury sustained through external, violent, and accidental means, the burden rests 
upon the plaintiff in an action upon the policy to make a prima facie case in favor 
of a recovery by showing the affirmative of that requirement. 

3. The distinction between an injury that is accidental and one that is caused 
by accidental means recognized, but held without bearing on the facts of the case. 

4. The coverage of the policy sued upon being “against bodily injuries sustained 
by any such member through external, violent and accidental means while he is 
actually in the performance of his duties as a member of the Volunteer Fire De- 
partment named herein, and solely from causes growing out of and attendant upon 
such duties, and not otherwise,” but not against “any accidental bodily injury 
caused or contributed to, directly or indirectly, by sickness or disease,” the testi- 
mony reviewed, and held competent to take the case to the jury over a motion for 
direction of verdict in favor of the defendant. 

Appeal from Supreme Court. 

Action by Mabel Kennedy administratrix of the estate of Patrick H. Kennedy, 
deceased, against the United States Fidelity & Guaranty Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Cecil S. Ackerson and Melvin A. Philo, both of Keyport, for appellant. 

Samuel D. Williams, of Newark, for respondent. 

Cask, Justice. 

Plaintiff sued to recover for the death of her husband, Patrick H. Kennedy, on 
a policy issued by the defendant company. Judgment went for the plaintiff, and 
defendant appeals. 

Plaintiff’s intestate was a member of the volunteer fire department of the bor- 
ough of Rumson, holding the position of senior driver, and as such was entitled to 
the benefit of a group policy which insured the members of that department, to 
quote the policy, “against bodily injuries sustained by any such member through ex- 
ternal, violent and accidental means while he is actually in the performance of his 
duties as a member of the Volunteer Fire Department named herein, and solely 
from causes growing out of and attendant upon such duties, and not otherwise,” 
but not against “any accidental bodily injury caused or contributed to, directly or 
indirectly, by sickness or disease.” 

Kennedy, on the night of February 11, 1932, answered, with other members of 
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the department, a fire alarm, and drove his company truck, a 1,000 gallon pumper 
weighing between thirteen and fourteen tons, and measuring about twenty-three 
feet in length over all, through a thick fog to and from the source of the alarm. 
As the truck, bearing its quota of firemen, was proceeding down Ridge road in the 
borough of Rumson at a speed between twenty-five and thirty miles an hour, an- 
other borough fire apparatus swung into Ridge road from a side street, and in so 
doing loomed up through the fog in such proximity to the truck that there was 
great danger of a collision. Kennedy made a quick turn of the wheel, causing the 
truck to swerve to the left so violently that one of his fellows was almost cata- 
pulted into the other apparatus. The truck, paralleling the other apparatus for a 
few feet along Ridge road, soon fell behind and followed to the scene of the fire. 
There was no contact or collision between the two apparatuses. The blaze was in- 
significant, and the truck, still driven by Kennedy, who apparently had not been out 
of the driver’s seat, was returned without delay to its house. Kennedy thereupon 
got down from the truck, asked for a cigarette, and, without more, dropped uncon- 
scious to the floor. He never revived. Fifteen minutes had elapsed between the 
avoidance of the collision and Kennedy’s collapse. The record of the company 
shows that the truck left the firehouse at 9:10 and returned at 9:30. Kennedy was 
forthwith carried to the Red Bank Memorial Hospital, where, eight or ten minutes 
after his collapse, he was examined by a physician and pronounced dead. The re- 
covery was upon the theory that Kennedy’s death was due to acute dilatation of the 
heart, an injury caused by accidental strain incident to the near collision. 

Appellant wrote down seven grounds of appeal, of which all but the third and 
fourth are now abandoned. The third ground is that “the trial court erred in de- 
nying defendant’s motion for direction of a verdict in favor of the defendant 
against the plaintiff,” and is comprehensive of so much of the fourth as is weli 
taken; wherefore the single litigated question is whether the trial court erred in 
denying the defendant’s motion for a direction of verdict. 

The appellant contends that its trial attorney, in making the motion for a di- 
rection, presented the following reasons: (1) There was no proof that the insured 
suffered death as the result of bodily injury sustained through external, violent and 
accidental means; (2) there was not sufficient and positive proof of bodily injury 
to the insured as required by law; (3) the death of the insured was not solely the 
result of bodily injury sustained through external, violent, and accidental means; 
(4) the death of the insured was not the result of bodily injury, but was caused 
or contributed to by disease. We are in doubt whether the argument before the 
trial court precisely stated all of these reasons, but we shall assume that it did. We 
note, however, that the third reason imports the word “solely,” which does not ap- 
pear in the policy in that connection. 


[1] Four physicians testified. Three of them, called by the defense, stated 
rather positively that in their respective opinions death was due to a.diseased heart 
condition as contrasted with an injury; but that goes to the weight of the evidence, 
which may not be argued on an appeal. The fourth physician, Dr. David H. Karp, 
was called by the plaintiff. Dr. Karp had known Kennedy professionally for more 
than fifteen years, and had made a physical examination, including a heart exam- 
ination, of the latter on December 4, 1931. Over the years he had examined Ken- 
nedy’s heart approximately twenty-five times. Our reading of Dr. Karp’s testi- 
mony as a whole satisfies us that the evidence therein contained and the legitimate 
inferences to be drawn therefrom sustain a factual finding that death was due to 
acute dilatation of the heart, that the dilatation was not a pathological condition, but 
was the physiological effect of the strain, that the strain was the result of putting 
the body to a greater effort in the lurching of he truck than it could well stand, 
that, while there was no impact, the strain was, in the sense mentioned, a physical 
injury, and that Kennedy did not have a disease of the heart or other sickness or 
disease that caused or contributed to, directly or indirectly, his injury. 


2, 3] Was the injury caused by means that were external, violent, and acci- 
dental? The burden rested upon the plaintiff to make a prima facie case for re- 
covery by showing the affirmative of that policy requirement. Kresse v. Metro- 
politan Life Insurance Co., 111 N. J. Law, 474, 477, 168 A. 634. We think that suffi- 
cient evidence was introduced to take the question to the jury. There was, as we 
have said, no contact or collision between the fire trucks. That accident was aver- 
ted. But it does not follow that the combination of events culminating in and 
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causing the strain was not accidental. Certainly the crisis of the two vehicles meet- 
ing at the crossroads was neither intentional nor expected. Notwithstanding the 
numerous occasions, absolutely, when motor vehicles do come in peril, one from 
another, such instances are spread amongst almost numberless vehicles and through 
the life of any single vehicle, and may not be said, relatively, to be within the us- 
ual course of events. Obviously the jury could, and did, consider that the meeting 
of the trucks was accidental. But appellant insists that, however unexpected the 
threatened collision, Kennedy met the situation by doing precisely what he intended 
to do, that is, he purposely swerved his truck to the left, and that, since his act in 
that respect, as is said, caused his injury, the injury was not due to accidental 
means. What Kennedy’s thoughts and purposes were can be surmised only from 
what he did. What he did was to steer his vehicle out of danger, thus saving, at 
the cost of his own life, the two apparatuses and their respective loads of human 
freight from a serious crash. Whether his movements were deliberative or were 
simply the unpremeditated and subconscious reaction of an experienced driver to a 
sudden peril cannot be determined as a matter of law. Did he foresee, and fore- 
seeing invite, the tremendous strain upon his body? Did he measure the results of 
a collision against those of an attempted escape? He had a brain with which to 
think; he had also, doubtless, a human instinct to avoid disaster. Was his action 
the result of thought or of instinct? May it not have been a reflex from the sud- 
den danger with which he was unexpectedly confronted? It was for the jury to 
decide. 

Appellant contends that Dr. Karp’s testimony was left in such a posture that 
it is in the alternative, viz., it leaves his opinion upon as to whether the full force 
of the dilatation came simultaneously with the strain or the dilatation occurred then 
in sufficient degree to disorganize the heart and was progressive until death, and ap- 
pellant argues that the latter alternative would involve factors not accidental, and 
consequently that the plaintiff's case is not sufficiently positive to go to the jury. 
With that we do not agree. Dr. Karp’s opinion that the injury was received from, 
and at the time of, the strain, and that that injury, though it may have been pro- 
gressive, was the cause of death, is, we think, stated adequately to receive the 
attention of the jury. Some excerpts from his testimony are: 

“Q. In other words, Doctor, it was acute dilatation of the heart, in your opin- 
ion? A. Yes, sir. 

“Q. That might have been sudden or progressive? A. That is right. 

“Q. And being progressive it might have continued over an appreciable length of 
time? A. Not too long if it is going to result in death. * * * You may have dilata- 
tion that will last hours or days, but not when it ends in a fatal condition, as this 
did. * * * 

“Q. Isn’t it a fact that when a man suffers acute dilatation of the heart death is 
immediate? A.*“Not immediate. * * * ; 

“Q. You said this man suffered dilatation as a result of the lurch of this auto- 
mobile? A. I said that in this case it was fatal; I have to assume that the dilatation 
was to the extreme degree. * * * 

“Q. Do you say that that (viz., attempting to drive the truck so as to avoid a 
collision) would induce such a strain as to cause a fatal dilatation of the heart? 
A. Yes,.sir-” 

According to the Karp testimony, Kennedy suffered a major heart injury. At 
the time and continuously to his death, if his death was contemporaneous with his 
collapse, he was engaged actually and exclusively in the performance of his fire- 
man’s duties. The jury might well find that the injury arose solely from causes 
growing out of and attendant upon such duties. In approximately fifteen minutes 
he was dead. That the dilatation, during that time, may have been progressive is 
nct, we think, a bar to plaintiff’s case. 

If Kennedy’s act was not of his own choosing, but was his unplanned and sub- 
conscious response to the demands of the instant, was it not the force of his heavy 
and cumbersome truck, held by its own momentum to its original course, that tend- 
ed to pull the wheel from his grip and thus subjected his body to the fatal strain? 
It is conceivable under the evidence that it was; and so that, too, was a jury ques- 
tion. The impelling force of the truck’s momentum was violent and was external to 
Kennedy’s body. 

Therefore it was within the realm of a factual determination of the evidence to 
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find that there was, without an intentional causative act by the insured, a congeries 
of events following so instantly one upon the other as to be practically synchronous, 
initiated and caused by the accidental meeting of the trucks, and consequently as a 
whole properly defined as accidental, resulting in Kennedy’s injury and death from 
external violence. 

Appellant emphasizes the distinction between an injury that is accidental and 
one that is caused by accidental means. We have recognized that distinction, 
Lower v. Metropolitan Life Insurance Company, 111 N. J. Law, 426, 168 A. 592, but 
we see no point in its application to the instant case; for the injury here was 
caused, as the jury was free to find, by accidental means, and was therefore within 
the policy coverage. Our Supreme Court recently considered in Lawrence vy. 
Massachusetts Bonding & Insurance Company, 113 N. J. Law, 265, 174 A. 226, that, 
while the wrenched back suffered by the plaintiff in that case might be considered 
an accident, the means—the throwing of a quoit in a game of quoits in the plain- 
tiff’s usual manner and without deviation from the intentional and the normal— 
were not accidental. A marked distinction between that case and the present is 
that there the result was neither preceded by nor dependent upon anything of an 
accidental nature. 

We conclude that none of the reasons stated to the trial judge gave grounds 
for a directed verdict. 

The judgment below will be affirmed. 

For affrmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Lloyd, Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, 
Hetfield, Dear, and Wells—15. : 
For reversal: None. 


NICKOLOPULOS v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. No. 97. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1934. 
174 Atlantic Reporter 759. 
1. INSURANCE. 


Whether insured was prevented by disease from engaging in any occupation 
or performing any work for compensation of financial value within terms of 
policy providing for disability benefits held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

In suit for total disability benefits under policy, evidence regarding insured’s 
training, occupation, capabilities and physical and mental qualifications held com- 
petent in insured’s behalf. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

3. INSURANCE. 

Instruction that, if insured was so affected by his bodily disability that he was 
thereby prevented from performing any work for compensation of financial value 
in his regular business and any other pursuit for which he was qualified and 
which he would reasonably be contemplated to pursue, he might recover for total 
disability under policy, held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Syllabus by the Court. 


1. Evidence examined, and held to present a jury question as to whether or 
not the insured was totally disabled within the meaning of the policy providing 
that “disability shall be deemed to be total when it is of such an extent that the 


insured is prevented thereby from engaging in any occupation or performing any 
work for compensation of financial value.” 


-2. In a suit to recover benefits for total disability under a policy providing 
for such payments when the disability prevents the insured “from engaging in 
any occupation or performing any work for compensation of financial value,” evi- 
dence tending to show the training, occupation, capabilities, and physical and 
mental qualifications of the insured, is competent in behalf of the insured. 

3. The application for a policy of insurance for disability benefits, and made 
a part of the contract, stated that the occupation of the insured was “confectionary 
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owner” and “real estate owner.” The policy provided for the payment of bene- 
fits for total disability if “the insured is prevented thereby from engaging in any 
occupation or performing any work for compensation of financial value,’ and 
further provided that certain named disabilities not necessarily involving absolute 
helplessness should be deemed total. Held, that the instruction that if the insured 
was “so affected by his disability that he was thereby prevented from performing 
any work for compensation of financial value in-his regular business and any: 
other pursuit for which he was qualified and which he would reasonably be con- 
templated to pursue,” was justified as a test of total disability within the meaning 
of the policy. 

Appeal from Supreme Court, Essex County. 

Action by Thomas K. Nickolopulos against the Equitable Life Assurance 
Society of the United States. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

See, also, 166 A. 178, 11 N. J. Misc. 371. 

Collins & Corbin, of Jersey City (Edward A. Markley and Howard F. 
McIntyre, both of Jersey City, of counsel), for appellant. 

Lum Tamblyn & Fairlie, of Newark (James Raymond Berry, of Newark, of 
counsel), for respondent. 

TRENCHARD, Justice. 

This appeal brings up a judgment of the Supreme Court entered upon the 
verdict of a jury at the Essex circuit in favor of the plaintiff below, in a suit 
to recover on a policy of insurance, dated November 27, 1927, for monthly dis- 
ability benefits, the complaint seeking benefits beginning January, 1932, up to and 
including July of the same year. 

3roadly stated, the grounds of appeal requiring consideration are these: (1) 
That the trial court erroneously refused to grant motions for nonsuit and for 
the direction of a verdict in favor of the defendant; (2) that the trial court 
erroneously received evidence; (3) that there were errors in the charge. 

We think that the motions for a nonsuit and for the direction of a verdict 
were properly denied. 

The application for the policy, which was made a part of the contract, set 
forth that the occupation of the insured was that of “confectionary owner” and 
“real estate owner.” The policy provided that “if the insured becomes wholly and 
permanently disabled before age 60 the Society will waive subsequent premiums 
and pay to the insured a disability annuity of two hundred and fifty dollars a 
month,” subject to conditions contained in the policy. The policy contained this 
provision and condition: “Disability shall be deemed to be total when it is of 
such an extent that the insured is prevented thereby from engaging in any occu- 
pation or performing any work for compensation of financial value, and such 
total disability shall be presumed to be permanent when it is present and has 
existed continuously for not less than three months; and, further, the entire and 
irrecoverable loss of sight of both eyes, or the severance of both hands at or 
above the wrists, or of both feet at or above the ankles, or of one entire hand 
and one entire foot, will of themselves be considered as total and permanent dis- 
ability within the meaning of this provision.” 

[1] The evidence at the trial when such motions were made tended to show 
the following matters of fact, among others: The insured at the time of the 
trial was 55 years old. He was born in Greece and had worked there a few years 
selling dates. Later he came to this country and learned the candy business and 
prospered as a manufacturer and retailer of candies. He learned to read a little 
English, but he could not write anything except his name. He had never been 
in any business except the confectionary business, coupled with the ownership of 
a store building and a small apartment house. He knew no other business or occu- 
pation. In March, 1929, he contracted a disease known as osteomyelitis, which 
causes the bone to die and rot away, and he was confined in the hospital for nine 
months of that year. While so confined, he soid his confectionary business, but 
retained his real estate. During the year 1930 he limped about on crutches with his 
leg in a cast, complaining of pain, and underwent a second operation in February, 
1931, for the same disease. At that time the “maggot treatment” was given the 
leg by the doctors after the operation. These operations involved the leg from 
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above the knee to the ankle. He was confined in the hospital until May, 1931, and 
thereafter he went home and was confined to his home and room, except on sunny 
days when sometimes he was taken out to expose his leg to the sun. He did no 
work in 1931. He did no work in 1932, the period for which benefits are claimed, 
because he could not do any work. He complained of pain almost constantly and 
slept very little at night except when drugs were administered to induce sleep. 
Some days he was unable to get up; on others, he did get up and got around on 
crutches with the help of attendants, and as soon as he got up the pain compelled 
him to lie down. He was regularly treated by doctors, and after September, 1932, 
and prior to the trial, he was again operated on for the same disease. 

Now the defendant insists (and this was the basis of the motions to nonsuit 
and direct a verdict) that the plaintiff had some use of his leg and there were 
some things he could do, if he could receive such employment, and that therefore 
there was no total disability. 

We think, however, that this question was for the jury, in the circumstances 
of the case, since the testimony of the plaintiff and his witnesses, both lay and 
medical, permitted the jury, if it saw fit, to draw the inference that the insured 
was prevented by his disease from engaging in any occupation or performing any 
work for compensation of financial value, within the terms of the policy. 

We think there was no error in the admission of evidence. 

[2] The questions objected to were designed to show whether or not the 
insured was disabled from following his own or any other occupation for com- 
pensation of financial value, and related to his training, occupation, capabilities, 
and physical and mental qualifications. 

The policy covered the insured, not somebody else. It was necessary to deter- 
mine whether that individual was totally disabled under the terms of the policy. 
Total disability is largely a relative question. The pertinent question on this phase 
of the case was: What did this disease do to this individual in the way of dis- 
abling him from doing any work of financial value? The answer to that question 
involves an ascertainment of that individual’s training, occupation, capabilities, and 
physical and mental qualifications. The questions were therefore competent in 
behalf of the insured. Storwick v. Reliance Life Ins. Co., 151 Wash. 153, 275 P. 
550; Foglesong v. Modern Brotherhood of America, 121 Mo. App. 548, 97 S. W. 
240; Equitable Life Assur. Soc. v. Serio, 155 Miss. 515, 124 So. 485; Indiana Life 
Endow. Co. v. Reed, 54 Ind. App. 450, 103 N. E. 77; Ursaner v. Metropolitan 
Life Ins. Co., 146 Misc. 121, 262 N. Y. S. 462. 

[3] We also think that there was no prejudicial error in the charge. 

The instruction, which the defendant strongly stresses as erroneous, was this: 
“Was the plaintiff in the first seven months of 1932, in the light of all the facts 
and circumstances of this particular case, as you may find them to be, so affected 
by his bodily disability that he was thereby prevented from performing any work 
for compensation of financial value in his regular business and any other pursuit 
for which he was qualified and which he would reasonably be contemplated to 
pursue ?” 

The defendant’s contention is that if the insured was able to do anything at 
all that might bring in remuneration, then the disability was not effective, and 
therefore the court’s instruction was erroneous. We think not.. The instruction 
was in effect that if the insured was so affected by his bodily disability that he 
was thereby prevented from performing any work for compensation of financial 
value “in his regular business and any other pursuit for which he was qualified 
and which he would reasonably be contemplated to pursue,” he might recover for 
total disability. We think that was right. 

The defendant’s contention that if the insured was able to do anything at all 
that might bring in remuneration he could not recover under such a policy, in 
other words, that he must be absolutely helpless, has not met with favor in the 
courts of this state. Such contention finds no support in Doherty v. American 
Employers’ Ins. Co., 112 N. J. Law, 52, 169 A. 652. In Nickolopulos v. Equitable 
Life Assur. Soc., 166 A. 178, 11 N. J. Misc. 371, the judgment was reversed only 
because the judge charged that plaintiff was entitled to recover if he was prevented 
from performing any and every kind of business relating to his occupation. But in 
the case at bar the instruction was much broader than that, the court here adding 
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“and any other pursuit for which he was qualified and which he would reasonably 
be contemplated to pursue.” 

And neither did the defendant’s contention above stated receive the approval 
of the Supreme Court in Barrbato v. Prudential Ins. Co., 165 A. 872, 11 N. J. 
Misc. 355, where substantially the same language was used as to total disability 
as in the present case, and where on proof certainly no stronger than here, the 
insured was permitted to recover. 

We think that the language of the policy was properly construed by the court 
in the present case, considering the contract in all its parts. As we have pointed 
out, the application, made a part of the policy, required and contained a statement 
of the occupation of the insured. The policy itself provided for payments for 
total and permanent disability in situations which would not necessarily make the 
insured absolutely helpless. After providing that disability shall be deemed to be 
total if the insured is prevented thereby from engaging in any occupation or per- 
forming any work for compensation of financial value, it further provided that 
“the entire and irrecoverable loss of sight of both eyes, or the severance of both 
hands at or above the wrists, or of both feet at or above the ankles, or of the 
entire hand and the entire foot, will of themselves be considered as total and 
permanent disability within the meaning of this provision,” thereby casting doubt 
upon the meaning of the immediately preceding words and tending to some extent 
at least, to liberalize them. 

Where, as here, there was something to be construed, and the language not 
being the language of the insured, but the language of the insurer, a construction 
most advantageous to the insured, not doing violence to the wording, will be 
adopted. Connell v. Commonwealth Casualty Co., 96 N. J. Law, 510, 115 A. 352. 

Considering the policy as a whole, we think the court was quite justified in 
construing the words, “from engaging in any occupation or performing any work 
for compensation of financial value” as meaning, “from performing any work for 
compensation of financial value in his regular business and any other pursuit for 
which he was qualified and which he would reasonably be contemplated to pursue.” 

Such result is supported by reason and the great weight of authority, although 
there are some decisions to the contrary. That the great weight of authority favors 
the construction of the policy adopted by the trial judge is illustrated ‘by the fol- 
lowing practically similar cases: Indiana Life Endowment Co. v. Reed, 54 Ind. 
App. 450, 103 N. E. 77; Industrial Mutual Indemnity Co. v. Hawkins, 94 Ark. 
417, 127 S. W. 457, 29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029; Monahan v. 
Supreme Lodge of the Order of Columbian Knights, 88 Minn. 224, 92 N. W. 972; 
Storwick v. Reliance Life Ins. Co., 151 Wash. 153, 275 P. 550; McCutchen v. 
Pacific Mutual Life Ins. Co., 153 S. C. 401, 151 S. E. 67; Ursaner v. Metropolitan 
Life Insurance Co., 146 Misc. 121, 262 N. Y. S. 462; Halperin v. Equitable Life 
Assurance Soc., 125 Misc. 422, 210 N. Y. S. 720; Medlinsky v. Metropolitan Life 
Insurance Co., 146 Misc. 855, 263 N. Y. S. 179. 

The policy in the present case should be given a reasonable construction to 
effectuate the purpose and intent of the parties for which it was made. A fair 
and reasonable construction should be given to all the language employed, and the 
relation and situation of the parties as known to the parties when the policy was 
issued, in order to ascertain the meaning upon which the minds of the contracting 
parties may reasonably be said to have met at that time. 

If we were to adopt the contention of the defendant, the very purpose for 
which the policy was procured would be destroyed. Even a blind man, or one so 
crippled as to be unable to work, might do certain things, such as selling pencils, 
and yet a reasonable mind would reject as absurd the denial that such a person 
is totally disabled in the ordinary sense of those words as used in this policy. If 
an insured has totally lost his ability to earn money in the only way he can, if 
he is totally unfit and unable to do the only work he knows, he is totally disabled, 
at least until some new ability to earn his living is created. 

The policy must be construed in the light of the facts that must have been 
known to both of the contracting parties when it was issued. The defendant com- 
pany then knew that his only occupation had been that of a candy maker. It 
appeared at the trial that he was illiterate, so taking the insured as he was when 
the policy was issued, and during the period for which benefits were claimed, if, 
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as the judge charged, it appeared that, during the period for which the claim was 
made, he was so affected by his bodily disability that he was thereby prevented 
from performing any work for compensation of financial value in his regular 
business and in any other pursuit for which he was qualified and which he would 
reasonably be contemplated to pursue, he was then totally disabled within the 
meaning of the policy, regardless of the mere possibility, of which there was no 
evidence, that by education or otherwise he might at some time become able to 
earn something by some means not theretofore available. 

The foregoing observations adequately dispose of all other objections to the 
charge. 

The judgment under review will be affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 


Lloyd, Case, Bodine, Donges, Heher, and Perskie, and Judges Van, Buskirk, Kays, 
Hetfield, Dear, and Wells—15. 


For reversal: None. 


LUBOWICKI v. METROPOLITAN LIFE INS CO. 
Superior Court of Pennsylvania. Oct. 3, 1934. 
174 Atlantic Reporter 649. 
1. INSURANCE. 


In action on accident clause of industrial life policy, burden was on plaintiff to 
prove by competent evidence that death was caused solely by external, violent, and 
accidental means, and that it was not caused, or contributed to directly or in- 
directly, by bodily or mental infirmity. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

In action on accident clause of industrial life policy, happening of accident need 
not be proved by direct testimony of eyewitnesses. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

In action on accident clause of industrial life policy where plaintiff alleged that 
insured died of strangulation due to aspiration of food into the lungs, but there 
was no proof of accidental taking of food into lungs, phvsician’s opinion that death 
was due to presence of particles of food in insured’s windpipe and bronchial tubes 
and testimony that he could not be certain whether death was contributed to by 
diseases from which insured was suffering /ic/d insufficient to take case to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

\ppeal No. 306, April term, 1934, from judgment of County Court of Alle- 
gheny County, No. 875 of 1932; Frank A. Piekarski, Judge. 

\ction of assumpsit by Helen Lubowicki against the Metropolitan Life Insur- 
ance Company on accident clause of an industrial life insurance policy. From a 
judgment for defendant, upon a directed verdict, plaintiff appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Benjamin Jacobson, of Pittsburgh, for appellant. 

D. C. Jennings, of Pittsburgh, for appellee. 

CUNNINGHAM, Judge. 


Plaintiff is the beneficiary named in an industrial life insurance policy issued 


the defendant company upon the life of Ignatz Stefanovich in the amount of 
$440. Attached thereto was an accidental death henefit rider providing for the 
payment of an additional amount equal to the face of the policy: “Upon receipt of 
due proof that the insured * * * has sustained * * * bodily injuries solely through 
external, violent and accidental means, resulting directly and independently of all 
other causes, in the death of the insured * * *. No accidental death benefit will be 
paid * * * if death is caused or contributed to, directly or indirectly or wholly or 
partially, by disease, or by bodily or mental infirmity.” 


hy 


Upon the death of the insured, on April 18, 1931, defendant paid the face 
amount of the policy \lleging that the insured died “from strangulation, due to 
plaintiff brought the present action to recover 


aspiration of food into the lungs,” 
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the additional amount specified in the rider and agreed to be paid under,.and only 
under, the terms and conditions therein set forth. 

Defendant denied that the insured had sustained bodily injuries, “solely through 
external, violent and accidental means,” which had resulted, “directly and inde- 
pendently of all other causes,” in his death. 

When plaintiff closed her case, the trial judge granted a motion on behalf of 
defendant to direct a verdict in its favor; plaintiff’s subsequent motion for a new 
trial was denied, and she has appealed from the judgment entered upon the ver- 
dict. 

Policies providing indemnity against injury, or death, caused “solely by exter- 
nal, violent and accidental means,” have been construed frequently by appellate 
courts and the decisions need not here be reviewed. Reference, however, may be 
made to the opinion of Keller, J., written for this court in Traw v. Preferred Acci- 
dent Ins. Co., 98 Pa. Super. 89, in which will be found a review, analysis, and 
classification of the leading cases, including Eby v. Travelers’ Insurance Co., 258 
Pa. 525, 102 A. 209, cited by appellant. 

[1] Under firmly established principles of law applicable to the issues framed 
by the pleadings, appellant had the burden of proving, by competent evidence, (a) 
that the insured’s death was caused by external, violent, and accidental means, and 
(b) that it resulted solely from such means, i. e., was not “caused, or contributed 
to, directly or indirectly or wholly or partially, by disease, or by bodily or mental 
infirmity.” 

The only question involved upon this appeal is whether the court below erred 


in holding that the evidence adduced in her behalf was insufficient to sustain this 
burden. 


These material and undisputed facts appear from the testimony: For several 
months, insured had been a patient in the City Home and Hospital of the City of 
Dittsbureh, suffering from an inflammation of his heart and kidneys and the hard- 
ening of portions of his spinal column. His legs were paralyzed: he was confined 
to hed, but able to feed himself. On the day of his death an attendant brought 
him his lunch, consisting of a stew and bread and milk. Returning later, he no- 
ticed there was something wrong with the patient—“kind of restless and shaking 
himself around, moving his body slightly from side to side.’ The witness stated 
the patient had finished eating but had a piece of bread in his hand. Dr. Berger, 
upon whose testimony appellant chiefly relies, was summoned. 

This witness, upon his examination in chief, definitely expressed the opinion 
that the insured’s death was caused solely by strangulation, due to the presence of 
particles of food in his windpipe and bronchial tubes. Referring to the condition 
of the patient when he arrived, the doctor testified : 

“O. What was his condition when you arrived at his bedside? A. Very bad. 

“QO. And what was he suffering from? A. Well, he could not catch his breath; 
he was blue and he was comatose. 

“Q. Can you tell us, doctor, what this condition at this time was due to? A. 
As far as I could determine it was apparently due to particles of food in his 
bronchi; that is the tubes leading to the lungs. 

“QO. Were you able to do anything for him at that time, doctor? A. I could not 
do anything.” 

\ portion of his cross-examination reads: 

“O. Was he coughing? A. No; not as far as I could see he was not coughing. 

“OQ. What examination did you make to discover whether there was anything 
lodged in the bronchi? <A. I tried to look in there as far as I could. I put my 
finger hack as far as I could. 

“Q. Did you find anything there? A. I could not find anything by my exam- 
ination; no. 

“O. You found no particles of food in the bronchi, as far as you could detect 
on your own examination? A. No. * * * 

“Q. Is it your opinion that his death was contributed to in any way by his 
heart or his kidney condition? A. It is possible, but I can’t be absolutely certain 
that such was the case.” 

Later, upon redirect examination and after examining the records made at the 
time, the witness modified his testimony to the extent of saying that the insured 
was coughing when the witness:answered the call of the attendant. In another 
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portion of his cross-examination, the doctor, when asked whether he ever dis- 
covered any particles of food in the insured’s lungs or bronchial tubes, answered: 
“No, I could not dislodge any at all.” 

[2] Under the first proposition, above stated, it was not necessary that appellant 
show the happening of the alleged accident by the direct testimony of eyewitnesses. 
Flaherty v. Scranton Gas Co., 30 Pa. Super. 446; Stewart v. Prudential Ins. Co., 
92 Pa. Super. 256; Eby v. Travelers’ Insurance Co., supra; and McCullough v. 
Railway Mail Ass‘n, 225 Pa. 118, 73 A. 1007. 

[3, 4] Circumstantial evidence of the character adduced in the cases just cited 
may be sufficient. There is no evidence that a post mortem examination was made, 
and the opinion of appellant’s medical witness is of little probative value until it 
has been shown that it is supported by proof of some circumstance, such, for in- 
stance, as the presence of food (American Acc. Co. of Louisville v. Reigart, 94 
Ky. 547, 23 S. W. 191, 21 L. R. A. 651, 42 Am. St. Rep. 374), bristles from a tooth- 
brush (Eby v. Travelers’ Ins. Co., supra), or the like, in the patient’s windpipe or 
tubes. We are unable to find such evidence in this record. 

But even if we could infer that particles of food accidentally lodged in the in- 
sured’s windpipe, the testimony of the medical expert, through whom appellant 
spoke, to the effect that he could not be certain whether death was contributed to 
by the diseases from which the patient was suffering, left that vital question in 
such doubt that we deem it insufficient to sustain a finding that the patient’s bodily 
infirmities did not contribute to his death. The language of the policy was care- 
fully chosen; it expressly provides that the benefit here involved will not be paid 
if death was even indirectly or partially contributed to by any disease. 

The court below did not err, in our opinion, in holding that appellant had not 
submitted sufficient evidence to take her case to the jury. 

Judgment affirmed. 













































































GIBSON v. EQUITABLE LIFE a. OF THE UNITED STATES. 
oO. , 
Supreme Court of Utah. Sept. 11, 1934. 
36 Pacific Reporter (2d) 105. 











1. INSURANCE. 


Amended complaints in action on group insurance certificate for disability 
benefits held not bad as stating different causes of action on different contracts 
than that stated in original complaint. 

The certificate, set out in original complaint, stated that it was issued 
pursuant to group policy, and that such instruments, with employer’s 
application, constituted entire contract; the first amended complaint stated 
substance of same contract, with added statement of consideration there- 
for; and the second amended complaint set out entire contract and showed 
relation of certificate to group policy. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

3. INSURANCE. | 

Insurance policies should be construed liberally in favor of insured and their 
beneficiaries.” 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 


Term “totally and presumably permanently disabled from pursuing any and 
all gainful occupations,” in group insurance certificate, must be construed liberally 
and reasonably, not literally, as requiring that insured be so helpless as to require 
some one to attend to all his wants; “total disability” being a relative term, as 
is term “gainful occupation,” and not meaning a state of absolute helplessness. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Instruction defining phrases “wholly disabled” and “wholly and presumably 
permanently disabled thereby for life from pursuing any and all gainful occupa- 
tions,” in group insurance certificate, as meaning disability preventing insured from 
earning wages or profit in some occupation or gainful pursuit with any degree of 


? Richards v. Standard Acc. Ins. Co., 58 Utah, 622, 200 P. 1017, 1020. 
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success, within range of his normal capabilities, held as favorable to insurer as 
liberal interpretation of certificate warranted. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

6. INSURANCE. 

Disability, covered by phrase “wholly and presumably permanently disabled 
thereby for life from pursuing any and al! gainful occupations,” in group insur- 
ance certificate, held to involve consideration of insured’s capabilities and experi- 
ence; to “pursue” occupation presupposing present ability and experience to carry 
it on. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7. INSURANCE. 

Provisions of group insurance policy that insured’s loss of both hands, both 
feet, or one hand and one foot will be considered total and permanent disability, 
held not to establish conclusively that loss of only one member could never be 
considered such disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

8. INSURANCE. 

Whether ipjury results in total or permanent disability within group insur- 
ance policy is fact question. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

9. INSURANCE. 

Term “presumably permanent” in group insurance certificate, covering total 
disability presumably permanently preventing insured from pursuing any gainful 
occupation for life, held not to preclude recovery for such disability so long as 
any expectation of recovery was entertained by some physicians or others familiar 
with nature and extent of injury; “presumably” presupposing facts showing prob- 
ability of permanency. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

10. INSURANCE. 

Whether insured’s disability may reasonably be permanent within group insur- 
ance certificate is for jury on conflicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

li. INSURANCE. 

Term “permanent disability” in group insurance certificate held not to mean 
disability without any hope or possibility of recovery or change for better. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

12. INSURANCE. 

Whether insured was totally or permanently disabled within group insurance 
certificate held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

14. INSURANCE. 

Evidence in action on group insurance certificate for total permanent disability 
benefits held sufficient to support verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

16. INSURANCE. 
Evidence in action on group insurance certificate held sufficient to sustain 


jury’s finding that plaintiff became totally and presumably permanently disabled 
within meaning of policy on date of injury to his knee. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
17. INSURANCE. 


Proofs of disability insured against by group insurance should be submitted 
within reasonable time in view of all circumstances, when policy is silent as to 
time therefor. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 
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18. INSURANCE. 

Whether proofs of insured’s disability were submitted within reasonable time 
‘eld for jury in action on group insurance certificate. 

(For other cases, see Insurance, Dec. Dig. § 668|14].) 

19. INSURANCE. 

Whether proofs of insured’s disability were sufficient to meet requirements of 
group insurance policy sued on held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from District Court, Salt Lake County; David W. Moffat, Judge. 

Action by William S. Gibson against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant appeals. 

\ firmed. 

Hurd & Hurd, of Salt Lake City, for appellant. 

Foote & Dawson and K. C. Tanner, all of Salt Lake City, for respondent. 

EPHRAIM HAnson, Justice. 

This action was originally commenced in the city court of Salt Lake City. In 
the original complaint the plaintiff alleged that on January 1, 1925, defendant 
made and delivered to plaintiff its certain policy of insurance—the policy being 
pleaded by attaching a copy thereof to the complaint as an exhibit—by the terms 
of which defendant agreed to pay to plaintiff's wife $3,500 upon receipt of proof 
of death, and to pay to plaintiff the sum of $120.75 a month upon receipt of proof 
that plaintiff, prior to the age of 60, was wholly and presumably permanently pre- 
vented from pursuing any and all gainful occupations; the first monthly payment 
to be made six months after the date of said total and presumably permanent 
disability; that on August 16, 1928, he sustained a fracture of his right leg at the 
knee and other injuries which wholly disabled him, and that he would be so 
wholly disabled for all time to come, and was thereby permanently prevented from 
pursuing any gainful occupation; that the policy was in full force and effect when 
the injury occurred and all premiums paid; that written notice of the injuries 
was given on January 2, 1929, and on January 30, 1929, a statement from a duly 
licensed physician was furnished defendant, setting forth the nature of the injuries 
and that plaintiff was wholly and permanently disabled from pursuing any and all 
gainful occupations; that, more than 6 months after the happening of said injuries, 
plaintiff demanded from defendant the first monthly installment of $120.75, but 
defendant failed and neglected to pay the same. The prayer is for the sum of 
$120.75, with interest from February 19, 1929, and costs. The so-called policy 
attached to the complaint is a certificate issued by the defendant showing that the 
Ogden Union Railway & Depot Company, as plaintiff’s employer, had contracted 
to insure plaintiff in the sum of $2,000. This certificate further recites that it is 
“furnished in accordance with the terms of the said Equitable Group Insurance 
Policy, which policy together with the employer’s application therefor constitute 
the entire contract between the parties.” The certificate further provides: 

“If proof shall be furnished the Society that any employee insured under the 
aforesaid policy has, before having attained the age of 60, become wholly disabled 
by bodily injuries or disease and will be wholly and presumably permanently pre- 
vented thereby for life from pursuing any and all gainful occupations, the Society 
will pay to such employee in full settlement of all obligations under the said pol- 
icy pertaining to such employee, the equivalent of the full amount of the insurance 
on such life in monthly installments as follows: 


Amount of 
Amount of Number of Each In- 
Insurance Installments stallment 


$3,500.00 30 $120.75 


The first installment to be payable six months after the date when such total 
disability became presumably permanent, and the remainder monthly thereafter.” 

A rider was subsequently issued to plaintiff increasing the amount of insurance, 
which accounts for the amount above stated. 

[1, 2} A demurrer to this complaint was sustained by the city court and an 
amended complaint filed. No question is presented on this appeal as to the cor- 
rectness of the ruling sustaining the demurrer. Defendant, however, alleges error 
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iu the action of the city court in denying its motion to strike the amended com- 
plaint and its motion to strike the second amended complaint. The motion to strike 
the amended complaint was grounded upon the theory that it stated, and was 
predicated upon, a cause of action different from that alleged in the original com- 
plaint, while the motion to strike the second amended complaint asserted that said 
complaint alleged a cause of action different from that set up in either the original 
or the amended complaint. 


In order to pass upon the assignments of error thus presented, it is necessary 
to examine the amended and also the second amended complaints. The amended 
complaint, so far as it is here pertinent, alleged that on January 1, 1925, the 
defendant, in consideration of a monthly payment of $2.10 paid to it, and of 
plaintiff's employment with the Ogden Union Railway & Depot Company, made 
and delivered its contract of insurance, whereby the defendant promised to pay to 
the named beneficiary $3,500 upon proof of death of plaintiff and to pay to plain- 
tiff the sum of $120.75 monthly for thirty months upon receipt of proof that 
plaintiff while so employed and prior to age 60 was wholly and presumably per- 
manently prevented by bodily injuries or disease from pursuing any and all gain- 
ful occupations, the first payment to be made 6 months after the date of such 
presumably permanent disability. The second amended complaint, so far as it is 
here pertinent, alleged that on January 1, 1925, defendant, in consideration 
of a monthly premium of 60 cents for each $1,000 of insurance paid by 
plaintiff and a further monthly sum in an unknown amount to be paid by 
the Ogden Union Railway & Depot Company, issued and delivered a group 
policy of insurance, being policy No. 1909, upon the lives of certain employees 
of the depot company, to whom defendant issued individual certificates of 
insurance in the proper amounts; that on said date defendant issued its cer- 
tificate No. 1909-2172 to plaintiff, an employee of the depot company, by the terms 
of which defendant insured plaintiff in the sum of $2,500; that on July 23, 1927, 
in consideration of additional premiums to be paid by plaintiff and said depot 
company, defendant issued to plaintiff a rider to said certificate, increasing the 
amount of said insurance to $3,500; that both the group policy and certificate con- 
tained certain identical provisions, said provisions being set out in hee verba, the 
pertinent parts of which have already been set out in our statement of the 
original complaint. It is claimed by appellant that these three complaints each relies 
on a different contract and so states a different cause of action. We do not concur 
in such contention. It is clear that only one contract is involved. The certificate 
set out in the original complaint expressly states that it is issued pursuant to the 
group policy, and that these instruments, together with the employer’s application, 
constitute the entire contract. In setting forth the certificate only in the original 
complaint, plaintiff pleaded only a part of the contract. In the amended complaint, 
plaintiff attempted to state the substance of the same contract of insurance, adding 
a statement of the consideration given for the same. In his second amended com- 
plaint, plaintiff sets out the whole contract and shows the relation of the certificate, 
pleaded in the original complaint, to the group policy. No new or different cause 
of action was injected by such amendment. 


The case, however. was tried in the city court and in the district court upon 
plaintiff's amended and supplemental complaint. The supplemental complaint dif- 
fered from the second amended complaint onlv in that it set out that eight install- 
ments hod hecome due, and praved for $966, with interest and costs. To this 
amended and supplemental complaint defendant answered, admitting the issue of 
the group policy, the certificate, and the rider increasing the insurance to $3,500. 
Defendant denied plaintiff sustained the injuries alleged, and denied plaintiff was 
wholly and presumably permanently disabled so as to prevent him from pursuing 
any and all gainful occupations. Defendant admitted the group policy was in 
force August 16, 1928, and that demand was made for the monthly installment, but 
denied plaintiff was entitled to the same. After the case had been appealed to the 
district court, defendant filed an amended answer in substance the same as its 
original answer, but alleged that plaintiff's employment terminated on August 16, 
1928, and the policy terminated December 31, 1928; that no proof of disability was 
furnished prior to December 31, 1928, or while plaintiff was an employee or while 
he was insured, and no proof of disability was ever furnished; that plaintiff did 
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not prior to December 31, 1928, nor at any other time while insured, become wholly 
or presumably permanently disabled. Plaintiff replied, alleging tender of a portion 
of his January and February, 1929, premiums, the refusal of the depot company to 
furnish forms for submitting proof, and the inability of plaintiff to obtain such 
proof forms until January 22, 1929, at which time plaintiff furnished the proof 
required, the denial of liability by the defendant upon the sole ground that the 
plaintiff was not disabled as contemplated by the policy, and claiming that the de- 
fendant was estopped to assert a forfeiture of said insurance by reason of plain- 
tiff’s failure to furnish proof prior to December 31, 1928. 

Upon the issues thus made, the case was tried to a jury. The jury found in 
favor of plaintiff, and also found in answer to special interrogatories submitted at 
the request of the defendant that plaintiff was totally disabled from pursuing any 
and all gainful occupations as defined by the court’s instructions; that his disabil- 
ity is presumably permanent and such as will presumably prevent him for life 
from pursuing any and all gainful occupations; and that such disability became pre- 
sumably permanent August 16, 1928. 


Defendant attacks both the general and special verdicts as being unsupported 
by the evidence. It is first contended that there is no substantial evidence that 
plaintiff's injury on August 16, 1928, rendered him totally and presumably per- 
manently unable to pursue any and all gainful occupations within the meaning of 
the policy of insurance, and that the trial court erred in refusing to so decide in 
overruling defendant’s motion for a directed verdict and a new trial, and in refus- 
ing to give requested instructions. 

[3, 4] In order to dispose of these contentions, it is necessary to inquire into 
the meaning of the clause, “wholly disabled by bodily injuries or disease, and will 
be wholly and presumably permanently prevented thereby for life from pursuing 
any and all gainful occupations,” as contained in the policy. This court is com- 
mitted to the principle that “insurance policies should be construed liberally in fa- 
vor of the insured and their beneficiaries so as to’promote and not defeat the pur- 
pose of insurance.” Richards v. Standard Acc. Ins. Co., 58 Utah, 622, 200 P. 1017, 
1020, 17, A. L. R. 1183. This, too, in our opinion, is in harmony with the great 
weight of authority. The term “totally and presumably permanently disabled from 
pursuing any and all gainful occupations” must receive a liberal and reasonable 
construction. It cannot be literally construed without defeating the purpose of 
the insurance and rendering it a nullity, for, in a literal sense, a person would have 
to be practically insane and so physically helpless as to require some one to attend 
to all his wants to render him unable to engage in some line of gainful work. It 
is dificult to imagine such a conditicn, and it seems unreasonable to suppose that 
such was in contemplation of the parties to the insurance contract here involved. 
Numerous courts have passed upon the question here discussed in harmony with 
the views here expressed. The term “total disability” is a relative term. Great 
Northern Cas. Co. v. McCollough (Ind. App.) 174 N. E. 103; Industrial Mut. In- 
dem. Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 29 L. R. A. (N. S.) 635, 21 Ann. 
Cas. 1029; Great Southern Life Ins. Co. v. Johnson (Tex. Com. App.) 25 S.W.(2d) 
1093; Brotherhood of Locomotive Firemen & Enginemen v. Aday, 97 Ark. 425, 
134 S. W. 928, 34 L. R. A. (N. S.) 126. And does not mean a state of absolute 
helplessness. Monahan v. Supreme Lodge of the Order of Columbian Knights, 88 
Minn. 224, 92 N. W. 972; Equitable Life Assurance Soc. v. Serio, 155 Miss. 515, 
124 So. 485; Pacific Mut. Life Ins. Co. v. McCrary, 161 Tenn. 389, 32 S.W.(2d) 
1052; Storwick v. Reliance Life Ins. Co., 151 Wash. 153, 275 P. 550; Cato v. AStna 
Life Ins. Co., 164 Ga. 392, 138 S. E. 787; A&tna Life Ins. Co. v. Phifer, 160 Ark. 
98, 254 S. W. 335; A&tna Life Ins. Co. v. Spencer, 182 Ark. 496; 32 S.W.(2d) 310: 
Hetzel v. Pacific Mut. Life Ins. Co., 108 W. Va. 22, 150 S. E. 385. The term 
“sainful occupation” is likewise a relative term. Great Southern Life Ins. Co. 
v. Johnson, supra. 

[5, 6] The trial court in its instruction No. 10 defines the term above referred 
to as follows: “You are instructed that the phrases ‘Total and Permanent Disability 
Provision,’ of the insurance policy in question, to-wit : ‘Wholly disabled’ and ‘Wholly 
and presumably permanently disabled thereby for life from pursuing any and all 
gainful occupations, mean such disability as would prevent the insured from, 
with any degree of success, within the range of his normal capabilities, earning 
wages or profit in some occupation or gainful pursuit, and that such disability is 
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founded on conditions rendering it reasonably certain throughout the person’s 
life.” 

This instruction follows closely the language used by the court in the case of 
Storwick v. Reliance Life Ins. Co., supra, and in our opinion was as broad and as 
favorable to defendant as a liberal interpretation of the policy warranted. That 
the “capacity, experience and usual pursuits of the insured are to be considered in 
order to ascertain the degree of disability following an accidental injury” is also 
held in the following cases: Wall v. Continental Cas. Co., 111 Mo. App. 504, 8 S. 
W. 491; Great Northern Cas. Co. v. McCollough, supra; Industrial Mut. Indem. 
Co. v. Hawkins, supra; Great Southern Life Ins. Co. v. Johnson, supra. That the 
parties to the policy here involved intended that the disability covered involved a 
consideration of the insured’s capabilities and experience is deducible from the word 
“pursuing.” For certainly to “pursue” an occupation presupposes present ability 
and experience to carry on such occupation. We cannot assume that it was con- 
templated that plaintiff, an uneducated man, should be disqualified from receiving 
the benefits of his policy because he might, with his present disabilities, but with 
training and study at some future date, pursue the profession of law or medicine 
or become a banker. Industrial Mut. Indem. Co. v. Hawkins, supra. 

[7, 8] It is argued by defendant that, because the policy provides that the loss 
of “both hands or both feet or one hand and foot will be considered as total and 
permanent disability,” this conclusively establishes that the loss of only one mem- 
ber could under no circumstances ever be considered a total and permanent dis- 
ability. Such a proposition is wholly fallacious. Whether an injury results in a 
total or permanent disability is a question of fact. Under the foregoing clause, it 
is agreed that a showing of loss of the two members referred to establishes that fact. 
When some other injury is sustained, the consequent disability must be proved by 
some other or additional proof. The insertion of this clause does, however, sup- 
port the liberal construction of the policy, hereinabove outlined, concerning the 
meaning of “total and permanent disability,” as persons disabled by the loss of the 
members enumerated may not be actually and literally wholly or permanently dis- 
abled from pursuing some gainful occupation, and yet would conclusively be entitl- 
ed to the disability benefits implied upon the showing of the loss of such members. 
Kurth v. Continental Life Ins. Co., 211 Iowa, 736, 234 N. W. 201; New York Life 
Ins. Co. v. McLean, 218 Ala. 401, 118 So. 753. 

[9-11] It seems to be defendant’s contention that to come within the provision 
“presumably permanent” there must be such proof of permanency as would require 
a finding as a matter of law that the disability was permanent, and, so long as any 
expectation of recovery was entertained by some physicians, or others familiar 
with the nature and extent of the injury, there could be no presumably permanent 
disability. We do not concur in such a proposition. The term itself implies a con- 
struction to the contrary. The word “presumably” involves the idea that there 
might not be absolute permanency. It includes and presupposes a state of facts 
from» which it appears that the probability of permanency exists. Defendant, in 
its requested instructions, and the trial court, in its instructions, interpreted this 
term to be synonymous with “reasonable expectations.” This, we think, is the 
correct interpretation. So that, where the evidence is divided as to whether the 
disability may reasonably be permanent or may not, becomes a question for the 
jury. The expectations of recovery on the part of some of the witnesses cannot, 
under such conditions, as a matter of law, settle the question in conformity with 
their views. Permanent disability as here used does not mean a disability without 
any hope or possibility of recovery or change for the better, any more than total 
disability means entire or absolute helplessness. Equitable Life Assur. Soc. v. Serio, 
supra. 


[12, 13] Whether there was total or permanent disability within the purview 
of the policy involved in this case was a question for the jury. 

[14] We have carefully read the entire record in this case, and are convinced 
that there is competent and substantial evidence which warranted a submission of 
the case to the jury and which supports the verdict found. The plaintiff’s testimony 
shows that he was in the third grade when he left school; that he had followed 
railroading exclusively, being trained as a brakeman and freight conductor; that 
he has never been able, since the accident which occurred August 16, 1928, in which 
he sustained a fractured leg near the knee, to use his injured leg; that he also lost 
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his hearing in his left ear and his eyesight became poor and required use of glasses; 
that he has continual headaches; that the pain in his leg became unbearable so that 
he had the leg amputated in January, 1930. His physician, Dr. Holbrook, testified 
that for a time while he attended plaintiff the injured leg improved and then 
gradually grew worse until it became advisable to either perform an operation to 
stiffen the knee joint or amputate the leg. A condition of numbness from the knee 
down kad arisen. In the opinion of his physician, the plaintiff, considering his 
particular physical condition as a whole, was totally and permanently disabled from 
following railroad work or from performing manual labor. Dr. Stookey testified 
that plaintiff was practically deaf in his left ear and that plaintiff’s vision was poor 
without the aid of glasses. Drs. Morrell and Landenberger, called by defendant, 
conceded that plaintiff was totally disabled at the time they examined or treated 
him. It was their opinion that plaintiff would obtain a recovery such as would give 
him a functionable leg. Dr. Morrell testified that he hesitated to say positively that 
a normal recovery would result where the joint was involved, but he had no reason 
to anticipate anything else the last time he saw him. According to the record, he 
last treated plaintiff in September, 1928. When Dr. Landenberger examined plain- 
tiff, there Was some doubt in his mind as to whether plaintiff could return to his 
occupation. He only examined plaintiff once, in April, 1929. While Dr. Holbrook 
and the doctors consulting with him deemed a stiffening of the joint advisable in 
January, 1930, both Drs. Morrell and Landenberger testified that in their opinion 
such operation was wholly unnecessary, notwithstanding many months had elapsed 
since they last examined plaintiff's leg. They knew nothing of the numbness which 
had developed in the lower part of the leg. Other doctors testified for defendant, 
their testimony simply corroborated the opinions of Drs. Morrell and Landenberger. 

[15, 16] It is our opinion that there was such a conflict in the evidence as 
to the total and permanent disability of plaintiff as called for a weighing of the 
evidence, and such that plainly required the trial judge to submit that question 
to the jury. Defendant contends, however, that the evidence does not show 
plaintiff became totally and presumably permanently disabled on August 16 
1928, as found by the jury; that at that time the exact condition of the knee 
was not known, and hence it could not be said, to be total or permanent without 
indulging in retroactive presumptions from the evidence of plaintiff's subse- 
quent condition. While it may be conceded that there is “no presumption from 
the fact that a condition exists at a particular time that it existed in the past,” 
it is also true that “prooi of present condition of a thing may sometimes be 
admissible and material as circumstantial evidence, persuasive as to prior con- 
dition or status.” Jones, Comm. on Evid. vol. 1, pp. 440, 441: 9 Encyce. of Evid. 
pp. 916, 917; 32 L. R. A. (N. S.) at page 1117, note. The evidence showed that 
the knee was not again injured after the accident. The logical inference is 
that the condition described by plaintiff's doctors was the natural result of the 
forces set in motion by the accident, and that the disability as it finally proved 
itself to be was permanent from the beginning. Indeed, defendant in its 
requested instruction No. 11 requested the court to instruct the jury that evid- 
ence of plaintiff's physical condition and alleged injuries after December 31, 
1928, could not be considered except for the purpose of assisting the jury in 
determining what plaintiff’s condition was on August 16, 1928, and as to whether 


or not the injuries were on that date presumably permanent. The 


request in 
modified form was granted. 


We see no error in the court’s instruction on this 
point, nor do we, under all of the evidence, feel disposed to disturb the verdicts 
of the jury. / 

[17] Defendant next submits the proposition that “no proof of disability of the 
character insured against was furnished as or within the time required by the 
policy or at all.” The policy is silent as to when the proofs shall be furnished. 
'n such case the proofs shouid be submitted within such time as is reasonable 
in view of all the circumstances of the case. 

[18, 19] Whether the proofs in this case were submitted within a reasonable 
iime was a question for the jury. 1 C. J. 511; 7 A. L. R. page 186, note. So also 
was the question as to whether the proofs submitted were sufficient to meet 
the requirements of the policy. 1 C. J. 511; Ward v. Standard Acc. Ins. Co. 
(C. C. A.) 30 F.(2d) 328, 63 A. L. R. 842. The proofs submitted were made out 
on forms furnished by defendant and contained full information as to the char- 
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acter and extent of the injury. In his statement, as part of the proof, Dr. Hol- 
brook stated that the injury was likely permanent; that plaintiff would not be 
able to follow railroading again; that he feared it was permanent. Under such 
evidence it was the jury's right to pass upon the question of the adequacy of 
the proofs. We find no error in the admission of the proofs in evidence or in 
the court’s instructions covering this phase of the case. 

Defendant has assigned error in the admission of evidence and in the court’s 
refusal to give certain requested instructions and in the giving of certain instruc- 
tions. What has already been said disposes of these assignments contrary to 
defendant’s contentions, so that no useful purpose can be served by further 
discussion. 

We find no reversible error in the record. The judgment is affirmed, with 
costs to respondent. 

Straup, C. J., and Elias Hansen, J., and Folland, JJ., concur. 

Moffat, J., being disqualified, did not participate herein. 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. RATCLIFFE. 
Supreme Court of Appeals of Virginia. Sept. 20, 1934. 
175 Southeastern Reporter 870. 
1. INSURANCE. 


Where purported application for health and accident policy was attached to 
and made part of policy delivered, accepted, and declared upon in suit instituted 
upon policy, application could not thereafter be repudiated by insured. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE. , 

Although health and accident policy delivered to insured was merely reinstate- 
ment of lapsed policy, reinstatement was subject to conditions named in policy 
delivered, and such rights as might have ripened while policy was suspended 
were lost to insured. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. 

Insured’s knowledge of statements contained in application for health and 
accident policy, which statements were allegedly written in by agent as given him 
by insured, were complete upon insured’s receipt of policy to which was attached 
a copy of application. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. INSURANCE. 

Misrepresentations material to the risk of an insurance policy are fatal (Code 
1919, § 4220). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

5. INSURANCE. 


Insured’s failure to recall some minor payment made upon accident policy in 
another company would not be material to risk assumed; but, where applicant in 
preceding nine years had made eleven claims on other accident and health policies, 
such information was material to application. 

(For other cases, see Insurance, Dec. Dig. § 299.) 

6. INSURANCE. 


Solicting agent with power to take applications is agent of his company, and 
where applicant has no knowledge of limitations upon his power, he may assume 
that they are coextensive with business intrusted to his care; but insured must 
not have been responsible for any mistakes or omissions. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

INSURANCE. 

Where insured, in response to agent’s question whether he had been bothered 
by heart trouble since attack nine years prior had said he had worked every 
day since and agent had written no to such question in application, insured was 
responsible for mistatement. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 
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8. INSURANCE. 
_ Where applicant for insurance knows there are misrepresentations in applica- 
tion as written by agent and that they are material, there is fraud in inducement, 
when policy is issued upon their faith. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

9. INSURANCE. 

Insurance agent’s knowledge is not imputed to principal where third party is 
acquainted with circumstances plainly indicating that agent will not advise principal, 

(For other cases, see Insurance, Dec. Dig. § 95.) 

10. INSURANCE. 

Where applicant accepted health and accident policy to which application was 
attached containing omissions as to applications, policies, and cancellations in 
other companies and as to true condition of applicant’s heart, which representa- 
tions applicant knew were material, such representations amounted to material 
misrepresentations by applicant invalidating policy (Code 1919, § 4220). 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

11. INSURANCE. 

Evidence held to show that insured’s disability from heart ailment did not 
originate more than thirty days after health and accident policy was taken out 
or reinstated, so as to come within coverage of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Error to Circuit Court, Wise County. ; 

Action by Arthur V. Ratcliffe against the Mutual Benefit Health & Accident 
Association. Judgment for plaintiff, and defendant brings error. 

Reversed. 

Argued before Campbell, C. J., and Holt, Epes, Browning, and Chinn, JJ. | 

O. M. Vicars, of Wise, and Jos M. Sanders, of Bluefield, W. Va., for plaintiff 
in error. 


Morton & Parker, of Appalachia, for defendant in error. 
Hout, Justice. 


We shall designate the parties as they stood in the trial court. 

On April 12, 1929, the plaintiff, Ratcliffe, applied for a health and accident 
policy in the defendant company. That application was in writing. The policy 
itself issued on May 1, 1929. In the latter part of 1930 it was permitted to lapse 
for nonpayment of premiums. The insured assigned as a reason for this the 
fact that it provided for the payment of only one month’s indemnity for non- 
confining total disability. In March, 1930, Mr. Hopkins, who represented the 
company, called upon him and talked over the situation. He explained that by the 
payment of an additional premium of $1.59 quarterly an indorsement would be 
placed upon the policy providing for the payment of monthly indemnity for non- 
confining illness as long as such illness continued. And on March 31 Hopkins 
wrote to Ratcliffe saying: 

“IT will be very pleased to reinstate your policy for you. I note that you 
want a nonfinding rider attached to your policy at a cost of an additional $1.50 
per quarter. 


“Please send me your old policy with a remittance of $14.50, and I will be 
glad to attend to same for you.” 


[1] On April 6, 1931, the company claims that Ratcliffe made another appli- 
cation in writing to it, and on April 9, 1931, another policy was executed and 
sent to the beneficiaries. It contains the same provisions as to payments and 
conditions under which they are to be made as appear in the policy of May, 1929, 
and in, addition had thereon a rider for the payment of monthly indemnity for 
nonconfining illness so long as the same should continue upon the payment of 
said additional premiums. Plaintiff contends that he never signed the application 
of date April 6, 1931, and testified to that effect. J. M. Hopkins said that he did. 
It is a matter of no moment. The purported application is attached to and made 
a part of the policy delivered, accepted, and here declared upon. It cannot now 
be repudiated. Provident Relief Association v. Butts, 158 Va. 259, 163 S. E. 66; 
Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202. 
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On January 26, 1932, plaintiff applied for payment of those benefits which he 
claimed the policy promised and said that his illness was due to “nervous break- 
down, heart trouble.” Payment was refused, hence this action. 

The company, by way of defense, contends that there were material misrepre- 
sentations made in the application, that the policy did not cover the illness suffered 
in that it was due to a malady existing and concealed when issued, and that the 
jury was misinstructed. 

[2] We think that the new policy was, as plaintiff claims, but a reinstatement 
of the old; but whether it be that or an entirely new contract cannot affect the 
results. The reinstatement was subject to conditions named in the policy delivered. 
One reinstated looks to the future. Such rights as might have ripened while 
suspended are lost to the insured. It cannot in reason be contended that this 
second policy promised to pay indemnity for known disabilities then existing. 
One might as well claim under a life policy issued to a dead man. These applica- 
tions are in all material respects the same. In that of 1929 this appears: 

“9. Has any application ever made by you for life, accident or health insurance 
been declined? Answer as to each. No. Has any life, accident or health policy 
issued to you been cancelled? Answer as to each. No. Has any renewal of a 
life, accident or health policy been refused by any company or association? 
Answer as to each. No. If so, give full particulars 

“10. Have you ever made claim for or received indemnity on account of any 
injury or illness? If so, give companies or associations, dates, amounts and causes. 
1926. Accident, B. A. R. E. 

“11. Are you sound physically and mentally? Answer as to each. Yes. Are 
you maimed or deformed? Answer as to each. No. Have you any impairment 
of sight or hearing? Answer as to each. No. Have you ever had a hernia? 
No. Are your habits correct and temperate? Yes. 

“12, Have you ever had any of the following diseases: Rheumatism? No. 
Epilepsy? No. Diabetes? No. Heart Disease? No. Any disease of the brain 
or nervous system? No. 

“13. Have you ever received medical or surgical advice or treatment or had 
any local or constitutional disease within the past five years? Answer as to each. 
No. Yes. See No. 10. Fully recovered. In (Year and Month) for 
lasting In (Year and Month) for (Nature) 
duration) Cie here 

On March 26, 1919, the Maryland Casualty Company issued to plaintiff an 
accident and health policy which that compdny canceled on December 20, 1920, 
after having paid on it $550 for heart trouble, $28.33 for boils, and $85 for 
influenza. 

On October 18, 1922, the National Casualty Company of Detroit issued to him 
an automobile accident policy. Under it he was paid $25 for an automobile 
accident. This policy was canceled by the company on April 27, 1923. $53.50 
benefits was paid under this. 

On February 21, 1924, he applied to the Iowa State Traveling Men’s Asso- 
ciation of Des Moines, Iowa, for a health and accident policy which was refused. 

On June 3, 1925, the General Accident Assurance Corporation canceled a 
health and accident policy which it had theretofore issued to him. 

On October 23, 1916, the Penn Mutual Life Insurance Company issued to 
him a life policy. On June 4, 1926, he asked that a provision be attached pro- 
viding for the payment of certain disability benefits in the event of accident or 
illuess. There was a written application and a medical examination. The exam- 
iner reported that the applicant was suffering from heart trouble and his application 
was refused. 

In 1923 the Massachusetts Mutual Protective Association issued to him a 
policy against accident and illness. In October, 1923, he was paid for 12 days 
total and 10 days partial disability for injury to his finger. In May, 1924, he 
was paid for disability covering a period of 165 days on account of neuritis. In 
March, 1925, he was paid for disabilities for broken ribs. He was paid in March, 
1926, for disabilities due to erysipelas, and in June, 1927, for injuries suffered 
in an automobile accident. 

On July 17, 1928, he applied to the Massachusetts Protective Association for 
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a health and accident policy. His application was refused. He had theretofore 
forfeited a policy in that company for nonpayment of premiums. 

On May 28, 1928, he applied to the Iowa State Traveling Men’s Association 
for a health and accident policy. His application was refused. 

He tells us that in the past ten years he has applied for twelve or fifteen 
policies and that four or five applications have been refused. 

Plaintiff's defense to this is that with the exception of the cancellation of 
a policy by the National Casualty Company which he in some way overlooked, 
the facts in each case were detailed to Mr. Maddox, the agent who secured 
the policy, and that since they were made known to him that knowledge was 
imputed to his company which is now estopped to rely upon them. Maddox says 
he wrote down the answers as they were given to him with one exception, 
namely, the answer which dealt with heart disease. This is his statement as 
to it: 

“In asking that question he said he had some five or ten years ago. I have 
forgotten just whether it was five or ten years, to which I said if it had been 
inore than five years, I didn’t think there would be any question about that, and 
the question was answered 10.” 

The insured said that he had had no trouble at any time within the past 
five years. It will be noted that the application purports to cover only “local 
or constitutional diseases within the past five years,” and it was upon this basis 
doubtless that the agent was of opinion that attacks like this which happened 
more than five years ago need not be considered. 

Mr. Ratcliffe introduced in evidence the following statement signed by him 
and verified by Mr. Maddox: 

“When I took your policy I told your agent. Mr. O. L. Maddox that I had 
had heart trouble, and he said how long has it been. I told him that it was in 
May, 1920. He said well it had been more than five years and that it did not 
come within the time limit. He also asked me if I had had it since that time. 
I told him that I had worked every day since. After that he said that he would 
pot report it as it had been so long and you have worked every day “ince that 
time, the five years period was specified on application as dating back for any 
disease or illness. 

“A. V. Ratcliffe. 
“OK O. L. Maddox.” 

This was written after a controversy had arisen, and in it plaintiff does not 
charge Maddox with failure to write into the apolicitiom on > other tnformation 
which dealt with his health or dealings with other companies. 

Maddox was an ordinary soliciting agent whose duty it was to secure such 
applications as he could and to send them on to his company for approval. The 
Ratcliffe application was his first successful venture. 

Ratcliffe himself had been an insurance agent and was a man of experience in 
that work. He had represented at least three companies and felt himself so well 
qualified that he at one time contemplated delivering a radio address on insurance. 
We are not dealing with ar ignorant applicant and an experienced agent who 
sought by devious was to increase his commission. 

[3, 4] The applicant knew the necessity for full disclosure of material mat- 
ters, and he knew that policies are usually issued or refused on the basis of state- 
ments made in the application. He said that in the instant case he did not read tt 
over and for this reason: “It wasn’t necessary. I knew what was in it. * * * I took it 
for granted that he (Maddox) had authority to act as he did and I signed it.” 
Whatever his knowledge may then have been, it was complete upon his receipt of 
the policy, for to it was aitached an exact copy. Misrepresentations material to the 
risk are fatal. Code, § 4220 

[5] We do not mean to say that his failure to recall some minor payment made 
upon an accident policy in another company would he material to the risk assumed, 
but 1f an appheant in the preceding nine years had made on other accident and 
health policies eleven claims certainly such information would be important. It 
would tend to show either that the making of claims was a habit or that misfor 
tune had dogged his footsteps. Information as to policies canceled and applications 
rejected is always important. 
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Questions should be answered with frankness, for a statement literally true 
may be highly misleading. This is his testimony as to heart trouble: 

“Q. Did you mean to leave the impression you had not had it since 1920? 

“A. I told him I had been able to work every day since. 

“Q. Did you tell him you were well? 

“A. I didn’t tell him, I told him I had been able to work. 

“Q. You meant by that answer to give Mr. Maddox the impression that you 
had not had heart trouble since 1920? 

“A. No, sir, I did not, I told him I had been able to work every day since. 

“Q. Why didn’t you answer Mr. Maddox’s question directly and tell him you 
were either well or not well? ; 

“A. So far as I knew from the way I felt about it, I was well. 

“Q. That was what you intended Mr. Maddox to believe, was it? 

“A. So far as I knew I was well. 

“Q. And you wanted him to believe that? 

“A. When he asked me was I well, I said, ‘I have been able to work every 
day.’ I felt well and was able to work at home and do my work at the office and 
walk home and work ten hours a day. I slept good and could eat everything I 
wanted to. 

“Q. My question was, did you intend by that answer to lead Mr. Maddox to 
believe that you were well at that time? 

“A. I wanted him to form his own conclusion.” 

Ratcliffe rightly contends that good faith is a matter of first importance 
and of course he contends that such was his conduct here. He tells us that the 
reinstatement was not at his instance but upon the earnest solicitation of the defend- 
ant company. He also tells us that he was in 1929 reluctant to insure with the 
defendant at all because of the fact that he already had a policy in the Benefit 
Association of Railway Employees; that he could not carry them both; and that 
a new policy would force him to drop the old, but the old policy paid him $100 a 
month and under the new he might be paid $150 a month. 

[6, 7] A soliciting agent with power to take applications is the agent of his 
company. Where an applicant has no knowledge of limitations upon his power, he 
may assume that they are coextensive with the business entrusted to his care. He 
has all ostensible power. Royal Ins. Co. v. Poole, 148 Va. 363, 138 S. E. 487; Royal 
Indemnity Co. v. Hook, 155 Va. 956, 157 S. E. 414; 2 Joyce on Insurance, § 472. But 
the insured must not have been responsible for any mistakes or omissions. Harri- 
son v. Provident Relief Assoc., 141 Va. 659, 126 S. E. 696, 40 A. L. R. 616. The 
applicant did not disclose all that he knew about his heart condition. The answer 
as written was manifestly as he wished it to be written. 

We come now to other material misrepresentations. 

[8] In Provident Relief Ass’n v. Butts, 158 Va. 259, 163 S. E. 66, 67, Chief 
Justice Campbell said: 

“But let us assume that plaintiff revealed the true situation to the agent, and 
that the, agent, in his zeal to obtain business, perpetrated a fraud upon his principal. 
Is the principal bound by the fraudulent act of the agent? We think not.” 


No agent has power to perpetrate a fraud upon his principal. If the applicant 
knows that there are misrepresentations in the answer as written and that they are 
material, there is fraud in the inducement when a policy is issued upon their faith. 
He cannot depend upon the power of the agent, in the language of the street, to 
put it over. 

“Where the insured at the time of making the application, gives full, true and 
correct answers, relying upon the skill, honesty, and good faith of the company’s 
agent to fill out the application correctly, and such agent makes out the application 
incorrectly or inserts answers different from those given or false answers, the com- 
pany cannot take advantage thereof, and where the applicant is ignorant of the 
discrepancy or wrongful act of the agent he is entitled to recover on the policy, 
and this rule applies even though the agent in such case has transcended his 
actual authority.” 2 Joyce on Insurance, § 475. 

We are not dealing with a case in which full disclosures were. made and in 
which the agent left out what he thought were nonessential details. Here the agent 
was new to the business and the applicant was an expert of extended experience. 
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[9] In Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 680, 60 
L. Ed. 1202, are these statements : 

The general rule which imputes an agent’s knowledge to the principal is well 
established. The underlying reason for it is that an innocent third party may properly 
presume the agent will perform his duty and report all facts which affect the prin- 
cipal’s interest. But this general rule does not apply when the third party knows 
there is no foundation for the ordinary presumption,—when he is acquainted with 
circumstances plainly indicating that the agent will not advise his principal. The 
rule is intended to protect those who exercise good faith, and not as a shield for 
unfair dealing. * * * 

“The assured at the least consciously permitted an application containing 
material misrepresentations to be presented by subordinate agents to officers of the 
insurance company under circumstances which he knew negatived any probability 
that the actual facts would be revealed; and later he accepted policies which he 
must have understood were issued in reliance upon statements both false and 
material. He could claim nothing 'because of such information in the keeping of 
unfaithful subordinates. Moreover, the false representations accompanied and were 
essential parts of the policies finally accepted. He did not repudiate, and therefore 
adopted and approved, the representations upon which they were based. Beyond 
doubt an applicant for insurance should exercise toward the company the same good 
faith which may be rightly demanded of it. The relationship demands fair dealing 
by both parties.” See, also, New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 
S. Ct. 837, 29 L. Ed. 934. 

[10] We do not mean to say that this agent was in fact unfaithful. He tells 
us that the application as written fairly represents the statements made. But if 
we assume that he was, the omissions were material; Ratcliffe knew that they were 
material and he accepted a policy to which they were attached. 

Plaintiff’s policy covered “disabilities resulting from disease, the cause of which 
originated more than 30 days after the date of this policy.” Of course, no company 
is liable unless the claim asserted is covered by its contract. United Security Life 
Ins. & Trust Co. v. Massey, 159 Va. 832, 164 S. E. 520, 167 S. E. 248 85 A. L. 
R. 306. 

[11] Ratcliffe, in his formal claim, said that symptoms of his disease first 
appeared on November 7, 1931. It was on that date that he stopped work. He tells 
us that his heart first gave him trouble in 1920 and that his physicians, in December 
of that year, told him that he was able to go to work and he had worked con- 
tinuously from then until the 7th of November, 1931, subject to certain interruptions 
in no wise attributable to his heart. He said that in 1920 he took digitalis, a heart 
stimulant, but discontinued its use in a short time and did not resume its use until 
just before he quit work in 1931. He appears to have stated in an examination 
made by Dr. Smith in that year that he had suffered with shortness of breath for 
10 years. This, he says, is a mistake; it should have been ten days. In 1921 he 
consulted Dr. Rothschild of New York who prescribed quinidine, a heart stimulant, 
which, however, he did not take, and that this doctor told him at that time he 
could find nothing the matter with his heart. In 1922 he consuled Dr. Willius, a 
member of the staff of the Mayo Hospital, who advised him to take digitalis, cut 
down his activities, and live as an old man should. He did not follow this advice. 
In 1927 he again went to the Mayo Hospital. This, he tells us, he did not do on 
his own account, but went as companion to a sick friend. Dr. Willius was not there 
but he was examined by two of his assistants who gave him no advice. In 1926 Dr. 
Baker examined him. As we have seen, he held a life policy in the Penn Mutual 
Life Insurance Company and made application for health benefits under it. Dr 
17 faeces that he be accepted though he reported that his heart was not 
normal. 


This is the final statement of the applicant made upon recross-examination: 


“Q. Did you state to Dr. Smith in November, 1931, when he examined you, 


that your heart had been irregular since 1920, and that you had never known it to 
be regular since 1920? 


“A. If it is down there I did. 

“Q. I am asking you if you made that statement to Dr. Smith? 

“A. I could not tell you if I did or did not. If it is down there I did, but the 
irregular didn't keep me from working and feeling good and well.” 
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The substance of his claim is that he had been told that he had recovered, that 
he believed that he had recovered, and that he had worked steadily since 1921. 

Dr. C. A. Hutchinson was called in 1920. He took the patient to Atlanta to 
consult a specialist. The diagnosis was “auricular fibrillation.” This he defines. 
“The auricles of the heart, the valves, don’t act properly, and the auricle filis up 
with blood and the heart quivers instead of contracting and causes the action of 
the heart to be irregular or fibrillate.” Under his care the patient “seemed to be 
cured within six months and returned to work.” He was not consulted again pro- 
fessionally until 1931, but he was Ratcliffe’s brother-in-law, saw him frequently, kept 
him under observation, and saw nothing which indicated any recrudescence of the 
old trouble. In October, 1931, he was again called into conference and found that 
the patient’s heart “was going to the bad.” Elsewhere he tells us that conditions 
were about as they were in 1920. In December, 1931, he reported to an accident 
company that conditions were chronic but in his examination was unwilling to com- 
mit himself on that point. 

Dr. R. W. Holly was the next witness. He was called into conference in 1931 
and found that the heart was enlarged and conditions bad, but could form no 
ideas as to how long that situation had been in being. 

Dr. C. B. Bowyer was called for the defendant. He is chief surgeon of the 
Interstate Railroad Company for which Ratcliffe worked, and examined him as a 
part of the day’s work. He advised him “that he would have to be careful of his 
exercise and living conditions or something serious might develop from this 
condition he had with his heart.” It was on his advice that Ratcliffe went to 
the Mayo Clinic in 1922. That clinic sent back a report, the substance of which 
he communicated to Ratcliffe and told him that “he would have to be careful 
and that the work we would line up with the Interstate Railroad was such as we 
felt he could carry on with the condition his heart was in, and he continued that 
work and those duties as I recall until 1927.” 

He tells us what the conditions then were: “The muscles of the heart showed 
the heart was giving away, and that the heart was not standing up, performing its 
normal function.” In 1927 he again referred him to the Mayo Clinic and from 
it received a report. Thereupon, “I told him he would have to take more rest 
and lessen his activities, that his work would have to be lessened and he would 
have to be more careful with his general activities.” Conditions were then worse 
than they were in 1920. “He was given digitalis and instructed to increase the 
dosage until he got certain effects, and when I decided that his heart was digi- 
talized or under the influence of the drug, we cut the dose down, and I would 
recommend he stop digitalis and leave it off for a certain period of time, but 
how many months he left it off or how often he took it during those years I am 
not in a position to say.” 


“After 1927 with the instructions he was given, he was also instructed to 
report to me when he noticed any physical condition or abuormal condition with 
reference to his heart, or his breathing, sometimes he would come to me once 
a month, sometimes oftener, and sometimes it might be three months, and during 
1928, 1929 and 1930, he continued with his work and I cannot say there was much 
change in his condition during those three years. In 1931 he did develop some 
symptoms, as I recall it was in the latter part of 1931, and in November, about 
sixty days prior to November, he developed symptoms, in 1931, and during that 
sixty days he gradually grew worse and I became alarmed at his condition, and 
Il referred him to the George Ben Johnston Hospital for certain tests and advice 
and recommendations as to his condition.” 


During all of this time he saw nothing the matter with the patient’s mind. 
in 1921, Dr. Rothschild wrote to the witness that he could find nothing very 
definite the matter, that he advised the continued use of digitalis, and that the 


patient remain in New York to be treated with quinidine and said that the prog- 
nosis there was excellent. 


As we have seen, this advice of Dr. Rothschild’s was not followed. Ratcliffe 
came back and went to work and, notwithstanding the advice of Dr. Bowyer, 
— to work until his final breakdown. His duties increased rather than 
essened. 


Dr. W. A. Baker testified on behalf of the defendant. He was the physician 
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who made the examination for the Penn Mutual in 1926. He reported that heart 
action was not normal. “Mitral regurgitation, and irregularity of heart action.” 
He recommended that the applicant’s petition be favorably acted upon by the 
company but it was not. 

Plaintiff went to the Johnston hospital at Abingdon and was there examined 
by a Dr. F. H. Smith. Dr. Smith tells us of the patient’s history of his case: 

“He stated that that trouble had started suddeniy in 1920, when he had run 
some twenty feet to catch a train; after he had spent some three months in bed 
he had consulted Dr. Strickler of Atlanta, where a diagnosis of auricular 
fibrillation was made, and he had been sent back to bed, and been put on digitalis; 
that he was able to go back to work on December 18, 1920: and he had been 
able to work ever since until about two months previous to my examination. On 
August 1, 1921, he had consulted Dr. Rothschild of New York, and Dr. Rothschild 
had advised him to use quinidine, but that he had declined to use it. In Septem- 
ber he had consulted Dr. Willius of the Mayo Clinic, where his tonsils were 
removed and Dr. Willius had advised against the use of quinidine. In 1923 he 
had consulted Dr. Hatcher of Chattanooga, who had operated upon his nose and 
sinus. In 1927 he had returned to the Mayo Clinic to see Dr. Willius and the 
doctor advised him he had done very well in the five year interval and advised 
him to continue the same treatment of digitalis since 1920; skipping at intervals 
when his heart was better and resuming it when his heart got worse; that at 
no time since 1920 had his pulse been regular, but that he had been able to walk 
as far as he wanted to on a level or up-hill road if he took his time, unti! two 
months before I examined him; that in that last two months he had found it 
more and more difficult to do his work, felt heavy on his feet, had to rest more, 
and had to whip himself to go. I think that about summarizes fully his history 
of his illness.” 

Ratcliffe further told him that “his heart condition had been better at times 
and again worse, until the two months immediately preceding my examination, 
and since then it had been worse.” 

His mental condition during the examination appeared to be perfectly normal. 
Dr. Smith thought “the heart has probably been fibrillating for 11 vears. Now 
it seems probable he is beginning to get some myocardial decompensation.” 

We reach without difficulty the conclusion that the plaintiff’s present trouble 
originated before his policy was taken out and of course before it was reinstated. 
It did not originate more than 30 days after either of their dates. 

For this reason and because of material misstatements in the application 
there can be no recovery, and this notwithstanding the verdict and judgment. 
An examination of the instructions charged to be erroneous is unnecessary. 

Reversed. 
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PENNSYLVANIA CO. FOR INSURANCES ON LIVES AND GRANTING 
ANNUITIES v. OHIO FARMERS’ INS. CO. No. 16744. 
District Court, E. D. Pennsylvania. Dec. 22, 1933. 
7 Federal Supplement 701. 
1. INSURANCE. 


Standard mortgagee clause in fire policy ‘creates new contract between 
mortgagee and insurer, as if mortgagee had received separate policy free from 
conditions imposed on owner. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 

Where standard mortgagee clause in favor of first mortgagee was captioued 
“Mortgage Clause (Non-Contribution),” 80 per cent. “Reduced Rate Average 
(Contribution) Clause” providing that, on insured’s failure to insure to 80 per 
cent. of property’s actual cash value, fire insurer should be liable for no greater 
proportion of loss than amount insured by policy bore to 80 per cent. of actual 
cash value of property held inapplicable to first mortgagee, so that first mortgagee 
was entitled to entire amount of loss up to amount covered by policy, though 
policy amount was less than 80 per cent. of value of property. 

(For other cases, see Insurance, Dec. Dig. § 501.) 

3. INSURANCE. 


Parties should not be deemed to have chosen wrong words in heading clause 
in policy if another construction which gives harmonious effect to heading and 
clause together can reasonably be found. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


At Law. Action by the Pennsylvania Company for Insurance on Lives and 
Granting Annuities against the Ohio Farmers’ Insurance Co. On statutory 
demurrer to the statement of claim. 


Judgment for plaintiff. 

Affirmed in 72 F.(2d) 369. 
ae Mikell and Saul, Ewing, Remick & Saul, all of Philadelphia, Pa., for 
plaintiff. 

Horace M. Schell, of Philadelphia, Pa., for defendant. 

Kirkpatrick, District Judge. 

The suit is by the first mortgagee of insured property against the insuring 
company, and the case turns upon the construction of the mortgagee clause 
attached to the policy. The facts, admitted by the pleadings, are as follows: 

On September 9, 1931, buildings owned by one Esther Charlestein and having 
an agreed value of $43,985 were damaged by fire for a total loss of $24,374.90. 
At the time of the fire there were two mortgages upon the property; a first 
mortgage of $30,000 held by the plaintiff, and a second mortgage of $15,000 held 
by a building and loan association. The defendant had insured the property for 
$30,000 with a standard mortgagee clause making the loss payable to the plaintiff 
in accordance with its terms. There was also another policy of $15,000 written 
by another company in favor of the second mortgagee under a similar clause. 

The controversy is as to the amount payable by the defendant to the plaintiff. 
In addition to the mortgagee clause there was attached to the plaintiff’s policy 
another rider; a standard form frequently referred to in insurance parlance as 
the “Co-insurance Clause” but, in the printed form used, headed “Reduced Rate 
Average (Contribution) Clause.” This clause provided, in substance, that in the 
event of loss, in case the insured had failed to insure his property to at least 
80 pertcent. of its actual cash value, the company will be liable only for such 
fraction of the loss as the insurance carried is of 80 per cent. of the cash value 
of the property. The pertinent language of the clause is: “ * * * In the event 
of loss this company shall be liable for no greater proportion thereof than the 
amount hereby insured bears to * * * 80 per cent. * * * of the actual cash value 
of the property described herein at the time when such loss shall happen. * * * ” 

The defendant, conceding that the total insurance upon the property was more 
than 80 per cent. of its cash value so that the entire loss must be paid to some 
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one, contends that the coinsurance clause in the policy is binding as between it 
and the plaintiff. And, since the plaintiff’s policy is substantially less than 80 
per cent. of the cash value of the property, it would follow that the defendant 
is liable to the plaintiff for only a major fraction of the amount of the loss and 
to the second mortgagee for the balance. The plaintiff's position is that the 
coinsurance clause is not applicable to it, and it therefore claims the entire 
amount of the loss. 

Without unnecessarily complicating this statement of facts by going into the 
mathematics involved, it may be said that the parties have agreed that, if the 
defendant’s position is correct, it owes the plaintiff $16,629.54. If it is not 
correct, then it owes the plaintiff the entire amount of the loss up to the amount 
of insurance carried upon each of the buildings damaged, which amounts to 
$20,460.90. The defendant has paid the sum admitted to be due, and this suit is 
for the difference between it and the amount claimed by the plaintiff, or $3,831.86. 

[1] In all respects but one (which will be considered later on), this mortgagee 
clause is the standard form which, beside making the loss payable to the 
mortgagee, provides that the insurance shall not be invalidated by any act or 
neglect by the mortgagor or owner of the property, and enumerates certain 
specific acts or neglects which shall not affect the mortgagee’s interest, such as 
change of title and increase of hazard. The effect of this provision has many 
times been considered by the courts and, after some early confusion, it became well 
established that the result of adding the standard mortgagee clause to the policy 
is to create an entirely new and separate contract between the mortgagee and 
the insurer, “as if he (the mortgagee) had received a separate policy from the 
company, free from the conditions imposed upon the owners.” Eddy v. London 
Assurance Corporation, 143 N. Y. 311, 38 N. E. 307, 309, 25 L. R. A. 686, 62 
Am. St. Rep. 316. The Circuit Court of Appeals for the Third Circuit has adopted 
this view. Queen Insurance Company v. People’s Union Savings Bank, 50 F.(2d) 
63. The mortgagee was thus protected from the effects of defaults, breaches 
of condition, and violation of the terms of the policy upon the part of the 
mortgagor, 

The next question which arose was whether the mortgagee’s interest in the 
proceeds was liable to be, not entirely invalidated, but diminished in amount by 
ove of the standard provisions known as the “Pro Rata Liability Clause.” This 
clause provides that in the event of other insurance the company shall prorate 
the loss with the other insurers; that is, be liable only for such proportion of the 
loss as the amount of its policy bears to the total insurance. The Circuit Court 
of New York met this question in Eddy v. London Assurance Corporation, supra, 
and decided that this clause would not affect in any degree the right of the 
mortgagee under a standard mortgagee clause to recover the full. amount of the 
loss as though no other insurance had been written. This rule can now be taken 
as settled law. See Queen Insurance Company vy. People’s Union Savings Bank, 
supra. 

When, however, the effect of the coinsurance clause upon the mortgagee’s 
rights came to be considered, a different view was taken, and the mortgagee’s 
interest was subordinated to the policv and held to be subject. to impairment by 
the owner's failure to carry the required amount of insurance, although tliere are 
apparently only three decisions in which this question is involved and the law 
can hardly be said to be finally settled. In Savarese v. Ohio Farmers’ Insurance 
Company (1932) 260 N. Y. 45, 182 N. E. 665, 91 A. L. R. 1341, the Court of 
Appeals of New York, following an earlier decision of the Appellate Division of 
the Supreme Court, held that the mortgagee was bound by the coinsurance clause. 
The theory of this ruling appears to be that the coinsurance clause is not a condi- 
tion which may operate to affect an obligation already in being, but rather a 
definition of the obligation itself. That is to say, it becomes effective coincidently 
with and as a part of the obligation to insure, goes to its essence, and conse- 
quently is not affected by the mortgagee clause which was supposed to protect 
against breach of condition. A strong dissenting opinion criticizes the majority 
view from the standpoint both of logic and policy, and presents some arguments 
which are not easy to answer. Nevertheless, if the case at hand depended upon 
the standard mortgagee clause without more, I should feel that I ought te 
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follow the earlier decision of this court in the case of Pennsylvania Company v. 
Aachen & Munich Fire Ins. Co., 257 F. 189, which reaches the same conclusion 
as the Savarese Case by slightly different reasoning. 

[2] The mortgagee clause in this policy, however, contains something ‘n 
addition to the ordinary standard form. It reads as follows: 

“New York and Pennsylvania Standard Mortgagee Clause 
“(Non-Contribution ) 

“Loss or damage, if any, under this policy, shall be payable to,” etc. (Then 
foilows the usual form.) 

In my opinion the addition of the words “(Non-Contribution)” indicate an 
intention on the part of the parties to exclude the mortgagee from the operation 
of the coinsurance clause, and should be given that effect. 

In determining the import of these words, two questions arise: First, do they 
refer to the coinsurance clause; second, if so, were they intended to be part of 
the contract between the mortgagee and insurance company and to affect their 
contractual relation? 

As to the first question, it seems almost beyond doubt that these words have 
reference to the “contribution” created by the coinsurance clause because (a) that 
is the only clause of the policy which is specifically denominated a “Contribution” 
clause, and in fact is the only clause in the policy which uses the word “con- 
tribution” at all; and (b) the only other clause which could possibly be referred 
to is the pro rata liability clause which, under well-settled rules of law, was 
already excluded by the standard mortgagee clause itself, so that words of specific 
exclusion would be superfluous. 

[3] As to the second question, of course the words were put where they are 
to serve some purpose, and we may not assume that the parties were merely 
filling a blank space with a pattern of letters. The defendant accounts for their 
presence by the theory that they were intended not as having any effect upon 
the contract between the parties, but merely as a heading or description of it. 
The trouble with this view is that if we adopt it (having found that the words 
refer to the coinsurance clause) we must also conclude that the parties erron- 
eously described the clause as something which it is not—much as though a deed 
had been given headed “Special Warranty Deed” which contained instead a clause 
of general warranty. The law is clear that the standard mortgagee clause is 
not a “Non-Contribution” clause. On the contrary, if the standard form is used 
without more the mortgage is subject to the contribution enforced by the coinsur- 
ance clause. So, if the parties meant only to give this clause a name, they chose 
the wrong words. Of course this is possible, but it is not a construction which 
should be adopted if another which gives a harmonious effect to the words and 
clause together can reasonably be found. 

The view that these words were intended to be an effective part of the 
contract between the insurer and mortgagec, and, as such, to exclude the coinsur 
ance clause is by far the most reasonable construction that can be put upon them. 

[4] When the parties came to attach the standard mortgagee clause to their 
policy, they must be presumed to have known what was the law; namely, that 
they were making a new contract and that the words, “this insurance * * * shall 
not be invalidated by any act or neglect of the mortgagor or owner of the within 
described property, * * * ” would protect the mortgagee’s interest from impair- 
ment against most, but not all, of the mortgagor’s acts. As to the coinsurance 
clause, the Savarese Case had not been decided when this policy was written, and 
the matter was certainly still open to construction in spite of the single decision 
\{ this court in the Aachen Case. It was perfectly competent for the parties to 
agree upon a construction by which the words quoted should operate to exclude 
the coinsurance clause also. As Judge Linn said in Trustee Building & Loan 
Association v. Liverpool & L. & G. Insurance Company, Ltd. of London, 93 
Pa. Super. Ct. 242, they were making a contract “composed of the provisions in 
the clause and such of those in the policy as are essentially applicable to the 
mortgagee-clause and the mortgagee’s interest.” They had the right to decide 
for themselves what provisions were applicable and what not. They could do it 
by two words as well as by a whole paragraph, and when they wrote at the head 
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of this clause the words “Non-Contribution” it was a plain declaration that for 
the purposes of the contract with this mortgagee the coinsurance clause of the 
policy should not affect the mortgagee’s rights. 

I therefore hold that in this case the coinsurance clause does not apply, and 
judgment may be entered for the plaintiff, with interest. 


ROTTEL et al. v. YORKSHIRE INS. CO. OF ENGLAND. No. 2934. 
District Court, M. D. Pennsylvania. Aug. 14, 1934. 
7 Federal Supplement 765. 
1. INSURANCE. 


Action at law cannot be maintained in federal courts on fire policy by one 
not named as insured. 


(For other cases, see Insurance, Dec. Dig. § 608.) 
2. INSURANCE. 

Where fire policy was issued in name of insured and pleadings and evidence 
showed that property described in policy was owned by insured named and 
another as cotenants, there could be no recovery under policy in action at law, 
although failure to name both owners in policy was result of mutual mistake 
occurring through fault of agent who wrote policy. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

5. INSURANCE. 

In action on fire policy, whether insurer had waived presentation to it 
of proof of loss held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Suit by Dominick Rottel and another against the Yorkshire Insurance 
Company of England. Upon rule to show cause why non-suit granted at close 
of plaintiff’s case should not be stricken off. . 

Rule made absolute and nonsuit stricken off, and case transferred to equity 
docket. 

J. H. Morosini and Kelly, Balentine, Fitzgerald & Kelly, all of Scranton, Pa., 
for plaintiffs. 

Welles, Mumford & Stark, of Scranton, Pa., for defendant. 

Watson, District Judge. 

This suit was instituted by Dominick Rottel and Anthony Rottel against the 
Yorkshire Insurance Company of England, to recover on a policy of fire insur- 
ance in the sum of $5,000. At the trial of the case before the court and a jury, 
at the close of plaintiffs’ case, defendant moved for a compulsory nonsuit. 
Upon this motion the court granted a nonsuit, and also granted a rule to show 
cause why the nonsuit should not be stricken off. This rule is now before the 
court for disposition. 

The nonsuit was granted on the ground that the policy sued upon was issued 
in the name of Dominick Rottel, and the pleadings and evidence showed that 
the property described in the policy, which was partially destroyed by fire, was 
owned at that time by Dominick Rottel and Anthony Rottel as cotenants, two- 
tnirds in Dominick and one-third in Anthony, and upon the further ground that 
there was not sufficient evidence to submit to the jury of a waiver by the defend- 
ant of that portion of the policy requiring the insured to render a proof of loss 
to the Insurance Company. 

[1] That it is the rule in the federal courts that an action at law cannot 
be maintained on a fire insurance policy by one not named as insured, there can 
be no question. This was held to be the law in Hutchings vy. Caledonian Insur- 
ance Co. of Scotland (C. C. A.) 35 F. (2d) 309; Great American Insurance Co. v. 


Johnson et al. (C. C. A.) 25 F.(2d) 847, 848; and in a number of cases therein 
cited. 


[2] From the evidence in the present case, it might be believed that the 
minds of the parties met on the proposition; that the defendant was to insure 
the owners of the property against loss by fire; and that the naming of 
Dominick Rottel as insured in the policy instead of Dominick Rottel and Anthony 
Rottel was the result of mutual mistake which occurred through the fault of the 
agent who wrote the policy. But, until the policy is reformed, there can be no 
recovery under it in an action at law. In Great American Insurance Company Vv. 
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Johnson, supra, it was said: “Furthermore until the policy should be reformed 
there could be no recovery under it, for it appeared from the face of the com- 
plaint that there was a breach of the warranty as to unconditional and sole 
ownership on the part oi the insured. This could not be met by parol proof 
f knowledge of the true ownership on the part of the agent, for it is well settled, 
in the federal courts, that where, as in this case, the policy provides that no 
officer or agent of the company shall have power to waive any of its terms, 
except by written indorsement, such knowledge on the part of the agent will 
not be held to constitute a waiver of the breach of warranty. Northern Assur- 
ance Co., Limited v. Case (C. C. A. 4th) 12 F.(2d) 551; Fidelity-Phenix Fire Ins. 
Co. vy. Queen City Bus Co. (C. C. A. 4th) 3 F.(2d) 784; Lumber Underwriters of 
New York v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; Northern Assur- 
ance Co. v. Grand View Building Ass’n, 183 U. S. 308; 22 S Ct. 133, 46 L. Ed. 
213. It was apparent upon the face of the complaint, therefore, that plaintiffs 
could not, without reforming the policy, recover upon it in an action at law.” 

If that were all, the court might discharge the rule to show cause and refuse 
to strike off the nonsuit; but to do so, under the circumstances of this case, 
might affect the substantial rights of the parties and result in injustice. 

[5] As to the other ground upon which the nonsuit was granted, a careful 
reading of the testimony and examination of the authorities has convinced the 
court that there was sufficient evidence to warrant submission to the jury of 
the question whether the Insurance Company had waived the presentation to it 
of a proof of loss. Jenkins v. Franklin Fire Insurance Co., 282 Pa. 380, 127 A. 
836; Franklin Fire Ins. Co. v. Updegraff, 43 Pa. 350. 

Now, August 14, 1934, the rule to show cause is made absolute, and the non- 
suit is stricken off. This case is transferred to the equity docket for hearing in 
accordance with the principles set forth in this opinion and with leave to both 
sides to amend their pleadings and introduce further evidence. 


BANKERS’ & SHIPPERS’ INS. CO. OF NEW YORK v. 
MURDOCK et al. No. 9843. 
Circuit Court of Appeals, Eighth Circuit. July 19, 1934. 
72 Federal Reporter (2d) 292. 
3. INSURANCE. 

Evidence that insured’s agent sought insurance and that insurer gave binding 
receipt which was retained with out objection and that agent paid premium estab- 
lished mutual assent of parties to contract and insured’s acceptance of binding 
receipt, and hence notice to insurer of insured’s acceptance was not necessary. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

4, INSURANCE. 

Corporation authorized by articles of incorporation to insure against losses by 
fire held authorized to guarantee indemnity against loss by fire as defined by insur- 
ance contract of another insurance company. 

(For other cases, see Insurance, Dec. Dig. § 36.) 

Appeal from the District Court of the United States for the Eastern District 
of Arkansas; John E. Martineau, Judge. 

Suit by A. C. Murdock and others against the Bankers’ & Shippers’ Insurance 
Company of New York. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

W. F. Murrah, of Memphis, Tenn. (Fitzhugh, Murrah & Fitzhugh, of Mem- 
phis, Tenn., on the brief), for appellant. 

L. V. Rhine, of Paragould, Ark. (Partlow & Rhine, and W. W. Bandy, all of 
Paragould, Ark., and Roane Waring, of Memphis, Tenn. on the brief), for 
appellees. 

3efore Sanborn, and Booth, Circuit Judges, and Munger, District Judge. 

Muncer, District Judge. 4 

The appellee A. C. Murdock brought suit against the appellant, alleging in his 
amended complaint that in 1927 he had authorized and directed M. F. Block, who 
Was acting as an agent for several fire insurance companies in writing policies of 
insurance, to keep his property insured at all times in some reliable insurance com- 
pany, leaving the selection of the insurers to Mr. Block; that pursuant to these 
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directions, Mr. Block procured two fire insurance policies covering the plaintiff’s 
cotton gin property from the Home Fire Insurance Company of Little Rock, Ark.; 
that Mr. Block became suspicious of the solvency of the Home Fire Insurance 
Company, and, desiring to protect the interests of Mr. Murdock, discussed the 
matter with appellant over the telephone, and make a contract with the appellant 
to pay to the holders of all policies written through the office of Mr. Block in the 
Home Insurance Company, all damages that might be suffered by reason of fire, 
and that the terms of this contract were verified by a telegram, which read as fol- 
lows: 
“New York, N. Y. 303 P Nov. 21, 1930. 

“M. F. Block, Paragould Arkansas. 

“Confirming telephone conversation today we agree to protect the holders of 
the unexpired policies written through your office in Home Fire Insurance Com- 
pany of Little Rock, Arkansas, against loss by fire or tornado occurring after noon 
November twenty-first nineteen hundred thirty not to exceed fifteen thousand 
dollars on any one risk and to pay only in case Home itself does not pay Stop 
This agreement to stay in effect for period of five days from date unless within 
that time a more specific arrangement is made Premiums charged to be pro rata 
tor time covered. 

“Bankers and Shippers Insurance Co., 


“L. R. Bowden, Vice President.” 

The complaint further alleged that the property insured was thereafter destroy- 
ed by fire, and that several days later Mr. Murdock was advised by Mr. Block of the 
contract with the appellant, and that he at once endeavored to procure payment of 
the loss from appellant. It was further alleged that the Home Fire Insurance Com- 
pany was placed in receivership on November 25, 1930, and that it is in course 
of liquidation under such receivership. It was alleged that proofs of loss were 
furnished to the Home Fire Insurance Company, and that an adjustment of the 
loss had been made between Mr. Murdock and the receiver of the Home Fire 
Insurance Company, at the sum of $10,000. Certain mortgagees of the gin prop- 
erty were joined as plaintiffs because of their liens. After a demurrer to this 
complaint was overruled, the appellant filed an answer making a general denial 
and alleging that there was no acceptance by Mr. Murdock of the terms of the 
telegram; that no consideration was paid to the appellant by Mr. Murdock; 
that the contract was ultra vires of the appellant’s corporate powers, and was 
within the statute of frauds. It was also pleaded that the Home Fire Insurance 
Company had reinsured a part of the risk, and that a recovery could be had 
against the reinsuring companies. At the trial evidence was produced and at its 
conclusion both sides united in requests that the court give a peremptory 
instruction as to the verdict. The court then directed the jury to return a verdict 
for the plaintiff in the sum of $10,000, with interest from the time of the institu- 


tion of the suit. From the judgment entered upon this verdict, this appeal is 
prosecuted. 


The appellant concedes that practically the same questions are presented 
because of the overruling of the appellant's demurrer to the complaint, as are 


presented by the objection made at the close of the trial to the sufficiency of the 
evidence to sustain the directed verdict. 


[3] The consideration was expressed in the mutual promises recited, whereby 
the insured agreed to pay a pro rata premium for the time covered by the risk. 
Whether there was an acceptance of the policy by Mr. Murdock’s agent was a 
question of fact for the trial court. There was evidence that the agent sought 
to obtain insurance from the appellant, such as was given by the binding receipt, 
that this receipt was retained without objection (although it was for only a 
few hours before the fire occurred), and that the premium called for by it was 
paid to appellant by the agent. These facts, in the absence of any countervailing 
circumstances, warranted the conclusion that there was an acceptance by the 
insured of the binding receipt. As the evidence shows that the guaranty was 
made at the request of Mr. Murdock, acting through his agent, it expressed the 
mutual assent of those parties to the contract, and notice to appellant of Mr. Mur- 
dock’s acceptance was not necessary. Davis v. Wells, Fargo & Co., 104 U. S. 159, 
167, 26 L. Ed. 686; United States Fidelity Co. v. Riefler, 239 U. S. 17, 25, 36 S. 
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Ct. 12, 60 L. Ed. 121; Bond v. John V. Farwell Co. (C. C. A.) 172 F. 58, 61. 
It is a strong circumstance showing that this writing was not a mere proposal 
for future insurance, and that an acceptance was to be given by Mr. Murdock 
before it should become a completed contract, that by the terms of the telegram 
itself which was sent at 3:30 p. m. on the 21st day of November, 1930, the insur- 
ance was to be in effect from the noon of that day and not from a future date. 

[4] The appellant contends that the appellant was without authority, under 
its charter powers, to enter into a contract of guarantyship. The appellant’s 
articles of incorporation were offered in evidence, and it appears therefrom that 
the company was formed for the purpose of making insurances on all kinds of 
buildings and other property against loss by fire and other hazards. The contract 
entered into by the appellant comes within the definition of an insurance 
(Physicians’ Defense Co. v. Cooper [C. C. A.] 199 F. 576, 578, 47 L. R. A. [N. 
S.1 290), although the indemnity cffered was against a liability as defined in the 
insurance contract of another company. 

The various claims made by appellant have been examined, but are not deemed 
to show any reversible error. The judgment of the lower court will be affirmed. 


JELIN v. HOME INS. CO. No. 5168. 
Circuit Court of Appeals, Third Circuit. July 6, 1934. 
72 Federal Reporter (2d) 326. 
1. INSURANCE. 

“Vacant” and “unoccupied,” as used together in rider to fire policy, have 
different meanings; term “vacant” meaning “empty,” while term “unoccupied” 
means lack of habitual presence of human beings. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

2. INSURANCE. 

Where rider to fire policy permitted enumerated exceptions which but for 
benefit of rider would have made policy void, insured who permitted dwelling to 
remain vacant for more than 60 consecutive days permitted by rider could not 
recover on policy on ground that dwelling had not;been unoccupied for eight 
consecutive months as permitted by another exception in rider, where policy 
was avoided if any enumerated privilege was exceeded. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

Appeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

Action by Max J. Jelin against the Home Insurance Company. Judgment 
tor defendant (5 F. Supp. 908), and plaintiff appeals. 

Affirmed. 

Paul W. Ewing, of New Brunswick, N. J., and Andrew Van Blarcom, of 
Newark, N. J., for appellant. 

Arthur T. Vanderbilt, of Newark, N. J., for appellee. 

3efore Woolley, Davis, and Thompson, Circuit Judges. 

Tuompson, Circuit Judge. 

This is an appeal from a judgment of the District Court for the District of 
New Jersey. On December 23, 1930, the appellant became the owner of a fifteen- 
room property located in Middlesex county, N. J. On January 13, 1931, the 
prior owner, with the consent of the appellee, assigned a fire insurance policy 
written by the appellee and then in force, to the appellant. At the time of the 
sale there was no tenant on the premises nor had there been one in possession for 
a few weeks. The appellant held the property for sale rather than rental, so 
that from December, 1930, to June, 1931, neither he nor a tenant was in posses- 
sion. Except for some matting, an old brass bed, an old straw mattress, and a 
chair with a broken back which were in a room @n the third floor, the house was 
empty. The property was destroyed by fire on June 23, 1931, and the appellant 
thereupon brought suit in the court below upon the policy. At the first trial, 
the sole question submitted to the jury was one of damages and the jury returned 
a verdict for the appellant in the sum of $13,000. The court ordered a new trial, 
at the conclusion of which it directed a verdict for the appellee and entered 
judgment thereon. This appeal is from that judgment. 

Numerous defenses were relied upon by the appellee upon the first trial, 
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but upon the second the only issue raised was whether the appellee was relieved 
of liability because the premises were vacant for a period longer than the policy 
permitted. The policy contains the following standard provision: “This entire 
policy, unless otherwise provided by agreement indorsed hereon or added hereto 
shall be void * * * if a building herein described, whether intended for occu- 
pancy by owner or tenant, be or become vacant or unoccupied and so remain 
for ten days.” 

_ This provision, however, was modified by an endorsement or rider in favor 
of the assured which reads: “Permission is hereby granted: For mechanics to 
be employed for additions, alterations, and repairs without limit of time, and 
this insurance to extend thereto; to keep and use not exceeding one quart of 
benzine, naphtha or other volatile substance for domestic purposes in each 
housekeeping apartment; to use gas, electricity and/or kerosene oil for lighting, 
heating and/or cooking purposes; to use steam, hot water, coal stoves, hot air 
furnaces and/or grates for heating; to remain vacant during any changes of 
tenants, or while awaiting a tenant, not.exceeding sixty consecutive days at any 
one time and unoccupied for not exceeding eight consecutive month's in anv one 
year and for other insurance without notice until required.” i. 

[1] The appellee successfully maintained at the second trial that the terms 
“vacant” and “unoccupied” are not synonymous; that the property was in fact 
vacant for more than sixty consecutive days; and that the policy was therefore 
void. The appellant argued that the terms are synonymous, but tiiat, even con- 
ceding that they are not, the appellee cannot avoid liability by virture of the 
provision of the rider unless it proves vacancy for more tRan sixty consecutive 
days and unoccupancy for more than eight consecutive months. ‘The court 
below considered the etymology and common. usage of the words “vacant” and 
“unoccupied” and concluded that they had different meanings. An excellent 
discussion of the distinction between the two words is contained in the leading 
case of Herrman vy. Adriatic Fire Insurance Co., 85 N. Y. 162, 39 Am. Rep. 644, 
where the court said: “A dwelling-house is chiefly designed for the abode of 
mankind. For the comfort of the dwellers in it, many kinds of chattel property 
are gathered in it. So that, in the use of it, it is a place of deposit of things 
inanimate and a place of resort and tarrying of beings animate. With those 
animate far away from it, but with those inanimate still in it, it would not be 
vacant, for it would not be empty and void. And as a possible case, with all 
inanimate things taken out, but with those animate still remaining in it, it would 
not be unoccupied, for it would still be used for shelter and repose. And it is 
because, in our experience of the purpose and use of a dwelling-house, we have 
come to associate our notion of the occupation of it with the habitual presence 
and continued abode of human beings within it, that that word applied to a 
dwelling always raises that conception in the mind. Sometimes, indeed, the use 
of the word ‘vacant,’ as applied to a dwelling, carries the notion that there is 
no dweller therein; and we should not be sure always to get or convey the idea 
of an empty house, by the words ‘vacant dwelling’ applied to it. But when the 
phrase ‘vacant or unoccupied’ is applied to a dwelling-house, plainly there is 
a purpose—an attempt to give a different statement of the condition thereof; 
by the first word, as an empty house, by the second word, as one in which there 
is not habitually the presence of human beings.” 


We think that the drafters of the New Jersey standard fire insurance policy 
deliberately discriminated m their use of these words. Otherwise the use of both 
words in the same paragraph in the rider would have been a needless repetition. 

[2] As we construe the terms of the rider, it enlarged the rights of the 
insured by permitting enumerated exceptions, which, but for the benefit of the 
rider, would have made the policy void. The first exception relates to the employ- 
ment of mechanics; the second to the use of volatile substances for domestic 
purposes; the third to the use of gas, electricity, or kerosene oil for certain 
purposes; the fourth to the use of enumerated means for heating; the fifth to the 
privilege of remaining vacant for a period not exceeding sixty consecutive days 
at any one time; the sixth to the privilege of remaining unoccupied for a period 
not exceeding eight consecutive months in any one year; the seventh to carry 
other insurance. Nowhere do we find in the rider an expressed intention of the 
parties that the insurer was to be free from liability only if the insured premises 
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were vancant for more than sixty consecutive days and unoccupied for more than 
eight consecutive months. We think that the exceeding of any one of the 
privileges enumerated as exceptions in this clause would be sufficient to void the 
policy. So if benzine were kept upon the premises for other than domestic pur- 
poses or kerosene oil stored upon the premises for purposes of sale, the privilege 
granted by the rider would have been exceeded and the policy would thereupon 
become void. In the instant case it is uncontradicted that the appellant permitted 
the premises to remain vacant for more than the sixty days allowed in the rider. 
\Ve conclude that the learned trial court was not in error in directing a verdict 
for the appellee. 
Judgment affirmed. 


OHIO FARMERS’ INS. CO. v. PENNSYLVANIA CO. FOR INSURANCES 
ON LIVES AND GRANTING ANNUITIES. No. 5409. 
Circuit Court of Appeals, Third Circuit. July 11, 1934. 
72 Federal Reporter (2d) 369. 
INSURANCE. 

Where standard mortgagee clause in favor of first mortgagee in fire policy 
was captioned “Mortgagee Clause (Non-Contribution),” coinsurance clause under 
which, on insured’s failure to insure to 80 per cent. of property’s actual cash 
value, insurer would be liable only for proportion of loss which amount insured 
bore to 80 per cent. of value of property held inapplicable to first mortgagee, 
though amount of policy was less than 80 per cent. of value of property. 

(For other cases, see Insurance, Dec. Dig. § 501.) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania. 

Action by the Pennsylvania Company for Insurances on Lives and Granting 
Annuities against the Ohio Farmers’ Insurance Company. Judgment for plaintiff 
(7 F. Supp. 701), and defendant appeals. 

Affirmed. 

Horace M. Schell, of Philadelphia, Pa., for appellant. 

Thomas P. Mikell, of Philadelphia, Pa. (Saul, Ewing, Remick & Saul, of 
Philadelphia, Pa., of counsel), for appellee. 

3efore Buffington, Davis, and Thompson, Circuit Judges. 

BuFFINncTon, Circuit Judge. 

The situation of the parties to this suit and the question involved are stated 
in the opinion of the court below as follows: 

“The suit is by the first mortgagee of insured property against the insuring 
company, and the case turns upon the construction of the mortgagee clause 
attached to the policy. The facts, admitted by the pleadings, are as follows: 

“On September 9, 1931, buildings owned by one Esther Charlestein and having 
an agreed value of $43,985 were damaged by fire for a total loss of $24,374.90. 
At the time of the fire there were two mortgages upon the property—a first 
mortgages of $30,000 held by the plaintiff and a second mortgage of $15,000 
held by a building and loan association. The defendant had insured the property 
for $30,000 with a standard mortgagee clause making the loss payable to the 
plaintiff in accordance with its terms. There was also another policy of $15,000 
written by another company in favor of the second mortgagee under a similar 
clause. * * * 

“The defendant, conceding that the total insurance upon the property was 
more than 80 per cent. of its cash value so that the entire loss must be paid to 
someone, contends that the Co-insurance Clause in the policy is binding as 
between it and the plaintiff. And, since the plaintiff’s policy is substantially less 
than 80 per cent. of the cash value of ‘the property, it would follow that the 
defendant is liable to the plaintiff for only a major fraction of the amount of the 
loss and to the second mortgagee for the balance. The plaintiff’s position is that 
the Co-insurance Clause is not applicable to it and it therefore claims the entire 
amount of the loss.” 

\Vithout entering into details, we may say that if the defendant’s contention 
is right, it has already paid the plaintiff the $16,629.54 payable under the policy. 
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On the other hand, if the plaintiff’s contention is right, the defendant owes the 
plaintiff $3,831.36, which it has not paid, but which it will pay to the second 
mortgagee. It will thus be seen that the contest is really one between the first 
and second mortgagees. The court adopted the plaintiff’s view, and entered judg- 
ment against defendant for the last-mentioned sum, whereupon defendant took 
this appeal. 

We are of opinion the court’s construction of the policy in suit was right. 
As stated by it, 

“The mortgagee clause in this policy however contains something in addition 
to the ordinary standard form. It reads as follows: 

“New York and Pennsylvania Standard Mortgagee Clause 
(Non-Contribution) 

“Loss or damage, if any, under this policy, shall be payable to,’ etc. Then 
ioliows the usual form. 

“In my opinion the addition of the words ‘(Non-Contribution)’ indicate an 
intention on the part of the parties to exclude the mortgagee from the operation 
of the Co-insurance Clause and should be given that effect.” 

The policy, as delivered, contained the words “(Non-Contribution).” These 
words cannot be ignored, and their presence necessitates their being given effect. 
They were embodied in the contract for some purpose. What other effect can 
be given them save to make the policy noncontributing? If the words had been 
“contribution,” there could have been no doubt the parties emphasized the fact 
that there was to be contribution. If so, the addition of “non,” “non-contribution,” 
evidenced a contrary intent. The insurance company and the mortgagee agreed to 
put them where they were put, for some purpose, and’ we see no warrant for 
transposing and removing them elsewhere for the benefit of the second mortgagee, 
who was not a party to the policy contract. Without further discussion, we note 
we not only agreed with the court below, “The view that these words were 
intended to be an effective part of the contract between the insurer and mortga- 
zee, and, as such, to exclude the Co-insurance Clause, is by far the most reason- 
able construction that can be put upon them,” that this constrution is the most 
reasonable, but we go furtner and hold that, in our view, it is the only reasonable 
and logical construction that can be put on the provision of this policy, “non- 
contribution.” So holding, the judgment below is affirmed. 






SIMON v. EUREKA SEC. FIRE & MARINE INS. 
CINCINNATI, OHIO. No. 5272. 
Circuit Court of Appeals, Third Circuit. July 24, 1934. 
72 Federal Reporter (2d) 372. 
1. INSURANCE. 


Whether letter and statement of account sent insured by fire insurer’s general 
agent revoked effect of notice of cancellation of fire policy and whether general 
agent had authority to revoke held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURANCE. : 

In suit on fire policy, whether building insured was not occupied as newspaper 
printing plant and had not been so operated for more than 60 consecutive days, in 
violation of policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. : 

Suit by Max L. Simon against the Eureka Security Fire & Marine Insurance 


Company of Cincinnati, Ohio, and others. From a judgment for named defendant, 
plaintiff appeals. 


Reversed, and a new trial ordered. 


Minturn & Weinberger and Harry H. Weinberger, all of Newark, N. J., for 
appellant. 

Arthur T. Vanderbilt, of Newark, N. J., for appellee. 

Before Woolley, Davis, and Thompson, Circuit Judges. 

TuHompson, Circuit Judge. 


This is an appeal from a judgment of the District Court for the District of 
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New Jersey upon a directed verdict for the appellee, hereinafter referred to as the 
Eureka Company. The appellant brought suit against the Eureka Company and 
against three other fire insurance companies to recover for loss by fire to property 
insured by the four defendant companies in their respective policies. As to the 
Eureka Company, the court below directed a verdict for the appellee. As to the 
other three defendant companies, the jury disagreed. 

[1] The sole question on appeal is whether the evidence against the Eureka 
Company should have been submitted to the jury. The policy in question insured 
stock, materials, supplies, machinery, equipment, apparatus, and other property con- 
tained in a building situate at 233 Broad street, Elizabeth, N. J., and used as a 
newspaper printing plant The policy, with the indorsements thereon, was 
delivered to the appellant by Tieger & Co., general agents of the Eureka Com- 
pany. On August 12, 1931, through Tieger & Co., the Eureka Company gave 
notice in writing of cancellation to be effective August 17, 1931. The statement 
of accounts which Tieger & Co. sent the appellant showed payment of the 
premium on July 20, 1931, but did not show the return of unearned premium. 
On September 16, 1931, Tieger & Co. wrote a letter to the appellant which con- 
tained the following statement: “Enclosed you will find two insurance policies 
aggregating $20,000 which in addition to the $15,000 in the Eureka-Security 
and First National Fire Ins. Companies brings your total insurance to $35,000 
which was the amount you carried with us prior to the recent changes.” The 
fire occurred on October 17, 1931. 

The appellant contends that the cancellation was revoked and the policy rein- 
stated by Tieger & Co. as shown by their letter and statement. We think that 
whether the acts and declarations of Tieger & Co. revoked the effect of the 
cancellation notice and whether Tieger & Co. had authority to revoke were 
clearly jury questions. This court, in United States Fidelity & Guaranty Co. v. 
Goldberger, 13 F.(2d) 779, has held that the scope of authority of the agent of 
an insurance company is a question for the jury. 

[2] The Eureka Company contends that the policy was doubly breached: First, 
because the building was not occupied as a newspaper printing plant; and, second, 
because, for more than sixty consecutive days in 1931, the building had not been 
operated as a newspaper printing plant. It admits that there was always a watch- 
man on the premises and that printers employed by the appellant in newspaper 
work in another city worked in the building form time to time setting type. The 
Eureka Company contends, however, that the building could not have been occupied 
as a newspaper printing plant in view of the fact that the gas and electric service 
had been disconnected. We think these contentions were properly matter for 
argument to the jury for its consideration in determining the question whether the 
building was, in fact, occupied and operated as a newspaper printing plant. The 
issues thus raised therefore were not questions of law for the court but of fact 
for the jury. We conclude that the court below erred in directing a verdict. 

The judgment is reversed, and a new trial ordered. 


NATIONAL FIRE INS. CO. v. KING. No. 23579. 
Court of Appeals of Georgia, Division No. 1. July 23, 1934. 
Rehearing Denied Sept. 17, 1934. 
176 Southeastern Reporter 64. 
1, INSURANCE. 

In suit on fire policy requiring insured to own land in fee simple, insured had 
burden of proving by preponderance of evidence that, when policy was issued, 
building burned was on ground owned by insured in fee simple. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Fire policy requirement that insured own land in fee simple is satisfied by 
complete equitable title or estate in insured, and insured in possession of property 
and entitled to legal title has sole and unconditional ownership, as well as “title 
in fee simple” (Civ. Code 1910, § 3796). 

For practical purposes, the word “title” means the provable right to 
own particular property, and in its broader sense includes the proof by 
which that right may be established. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 
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3. INSURANCE. 
Insured held entitled to recover on fire policy requiring insured to own prop- 
erty in fee simple, where evidence showed that he was in possession of property, 
had paid full purchase price thereof, and had erected insured’s buildings thereon, 
notwithstanding insured’s deed was void for insufficiency of description. 
(For other cases, see Insurance, Dec. Dig. § 282[2].) 
Syllabus by the Court. 

Where a policy of fire insurance covering a described building contains a pro- 
vision that the policy shall be void unless the building is on ground owned by the 
insured in fee simple, and in a suit upon the policy to recover for loss of the 
building by fire it :s alleged in the petition that “plaintiff has complied with all the 
obligations resting upon plaintiff under the contract of insurance,” and where, upon 
the trial, the policy is introduced in evidence, the burden is on the plaintiff to show 
by a preponderance of the evidence that at the time of the issuance of the policy 
the building was on ground owned by him in fee simple. 

(a) “A representation of ownership, or of the land on which the insured build- 
ing stands, is satisfied by a complete equitable title or estate,” and “one in posses- 
sion of property and entitled to the legal title has sole and unconditional owner- 
ship, as well as ‘title in fee simple.’ ’ 

Broyles, C. J., dissenting. 

Error from Superior Court, Crisp County; A. J. McDonald, Judge. 

Suit by James T. King against the National Fire Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 

Affirmed. 

James T. King brought suit against the National Fire Insurance Company 
upon a policy of fire insurance covering a certain building destroyed by fire. The 
policy introduced in evidence contained a provision that it shall be void unless 
such building is on ground owned by the insured in fee simple. The undisputed 
evidence showed the following facts: The policy was issued on December 29, 1931, 
and covered a described building located on a certain lot of land. The plaintiff 
introduced a deed to himself executed by Mrs. T. B. Wideman, for a valuable 
consideration, on November 1, 1931, which purported to convey such land to plain- 
tiff in fee simple. The description in such deed was as follows: “Ninety feet of 
jand fronting School House street, said land to run from above-mentioned street to 
tight of way of A. B. & C. R. approximately 150 feet.” The deed contained no other 
description of the land. It did not indicate the town or community in which the 
land was located. After suit was filed, and before the trial, the grantor in this 
deed executed another deed to the plaintiff to the sume laud, which recited tai 
the grantor had heretofore on November 1, 1931, sold and conveyed to the grantee 
a certain lot in which the description was indefinite, and that the conveyance was 
executed for the purpose of making the description definite and accurate. This 
deed accurately described the property as being that upon which the destroyed 
building stood. This second deed also recited that the grantee had been put in 
possession of said land on the date of the first void deed and had erected improve- 
ments thereon. The plaintiff testified that, after purchase and possession of the 
land on November 1, 1931, he erected the building insured which was completed 
before the policy was issued. 

Jones, Johnston, Russell & Sparks, of Macon, and U. V. Whipple, of Cordele, 

or plaintiff in error. 

J. H. Pate, of Ashburn, and J. W. Dennard, of Cordele, for defendant in 
error. 

Guerry, Judge (after stating the foregoing facts). 

[1-3] The sole question for determination in this case is whether an ins ured, 
who is in possession of land and who has paid the purchase price thereof and who 
has erected buildings thereon, which he insures, may not, in case of loss by fire, 
collect on the policy of insurance so issued, although at the time of the issuance 
of the policy no valid deed (it being void for lack of description of the property) 
had been executed to him. It is true that “a deed which fails to describe any 
particular land or to furnish any key to the confines of the land purporting to be 
conveyed is void” (Luttrell v. W hitehead, 121 Ga. 699 [1], 49 S. E. 691, 692), and 
that such void deed cannot pass the title to the land purported to be conveyed 
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therein, yet as was said in Bass v. A. M. E. Church, 150 Ga. 457;,104, $i: E. .437; 
439: “When it is recalled that the plaintiff * * * was in the actual!-possession 
of the premises, had made valuable improvements thereon after purchase, and: had 
paid the purchase money in full, it is apparent that the plaintiff was, under the 
rule in this state, clothed with a perfect equity, equivalent to a legal. title.” See, 
also, DuBose v. Ball, 64 Ga. 350. If a person is in possession of real ¢state under 
a bona fide claim of right to the exclusive enjoyment of the same, and thére ‘is no 
claim of adverse right or intérest therein by any other person, he has an insurable 
interest in the property, and is the entire, sole, and unconditional owner. 2 Joyce 
on Insurance, 2075; Depuy v. Delaware Ins. Co. (C. C.) 63 F. 680. 

We further find in 4 Couch on Insurance, 3197, § 917, the following: “A. 
representation of ownership, or of the land on which the insured building stands, 
is satisfied by a complete equitable title or estate,” and “one in possession of prop- 
erty, and entitled to the legal title, has sole and unconditional ownership, as well 
as ‘title in fee simple.’” It is provided in the Civil Code, § 3796. (§ 3208), that: 
“Title is the means whereby a person’s right to property is established.” Powell 
in his Actions for Land, § 132, says: “Thus for practical purposes the word 
‘titie’ means the provable right to own particular property, and in its broader 
sense includes the proof by which that right may be established.” He further 
says (section 145): “The general requirements of the original Statute of Frauds 
are somewhat modified by the rule that performance or possession under certain 
circumstances will dispense with the necessity for writing. Hence, where a plain- 
tiff in ejectment showed by parol that he had bought and paid for the land in full 
and had been given the possession under his possession, it was held that he was 
clothed with such a perfect equity as would amount to legal title.” See DuBose v. 
Ball, supra. 

To our minds it is immaterial in this case whether the insured held under a 
valid deed so far as the description of the property is concerned, or not, when it 
is made to appear that he had bought from the owner of the land under an agree- 
ment of purchase and had paid the full purchase price and had entered upon 
actual possession and made improvements thereon. He was clothed with a perfect 
equity which amounted to legal title in fee simple. The insertion of the clause in 
an insurance policy that the policy shall be void if the ownership is other than 
sole and unconditional and the fee-simple title is not in insured is for the purpose 
of preventing fraud. American Ins. Co. v. I. F. Peebles & Co.,; 5 Ga. App. 734, 
64 S. E. 304. Even though the paper title was incomplete in the insured at. the 
time of the issuance of the policy and the happening of the fire, because of a 
failure of description which rendered the deed void, there was present at the time 
of the issuance of the policy actual possession of the land, construction and owner- 
ship of the building insured with the full purchase price of the land paid. To our 
minds it is unthinkable that, because of indefiniteness or lack of description in 
such a case, the insured should forfeit his right to collect under his contract. He 
has shown himself to be the owner of the full title to the property. No other 
person has any right of title or possession superior to his right, and he has fully 
met the provisions of the policy of insurance. 

Judgment affirmed. 

MacIntyre, J., concurs. 


Broyles, Chief Justice, dissents. 


ALMA STATE SAV. BANK v. SPRINGFIELD FIRE & MARINE INS. CO. 
No. 101. : 
Supreme Court of Michigan. Oct. 1, 1934. 
256 Northwestern Reporter 573. 


1. INSURANCE. 

Fire policy clause invalidating policy in case of fraud or false swearing by 
msured regarding insurance or subject thereof, whether before or after loss, held 
to authorize avoiding policy for false swearing in proofs of loss, but only where 
done with actual intent to defraud insurer. . 

(For other cases, see Insurance; -Deo: Dig. §°553[1].) ' sc 





348 The Insurance Law Journal, Vol. 84 [Feb., 1935 


2. INSURANCE. 
_ Fire policy clause invalidating policy for false swearing by insured may be 
waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

3. INSURANCE. 

_ Where fire ‘insurer makes adjustment with insured, in which proof of loss 
is not factor, insurer cannot repudiate its agreed adjustment and rely for 
defense on false swearing in proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

4. INSURANCE. : 

Fire insurer who agreed to adjustment of loss, in absence of evidence of re- 
liance on representations of insured in proof of loss, could not defeat recovery by 
insured on ground that policy was invalidated by false swearing in proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

5. INSURANCE. 

Where insured knows no limitations on fire insurance adjuster’s authority, ad- 
juster may bind insurer as to amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 565.) 
€. INSURANCE. 

Where fire insurance adjuster signed proof of loss prepared by adjuster and 
executed by insured, and forwarded proof to insurer, proof became contract be- 
tween insurer and insured fixing amount of loss according to terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

7. INSURANCE. 

Evidence that fire insured’s claim of loss included mortgaged chattels excluded 
from coverage by policy, or that loss of such chattels was considered by insurer in 
reaching compromise held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14.]) 


Appeal from Circuit Court, Gratiot County; Kelly S. Searl, Judge. 

Action by the Alma State Savings Bank against the Springfield Fire & Marine 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Chester P. O’Hara, of Detroit (Stanley W. Greene, of Ithaca, of counsel), for 
appellant. 

William A. Bahlke and Charles H. Goggin, both of Alma, and Smith, Hunter & 
Spaulding, of St. Johns, for appellee. 

FEAp, Justice. 

Plaintiff had directed verdict in action on a fire insurance policy. 

The policy, dated April 28, 1931, in the sum of $5,000, to Frank L. Naperialski, 
covered machinery, equipment, tools, printed matter, office furniture, fixtures, and 
supplies in his baking plant at Alma. The fire occurred March 6, 1932. 


Two days after issuance of the policy, assured executed a chattel mortgage on 
the insured property and other chattels to plaintiff to secure a loan. August 31, 
1931, plaintiff released the insured property and took a lien on the policy. In a few 
days after the fire assured assigned to plaintiff, as security, his claim under the 
policy. In all subsequent negotiations plaintiff was recognized by defendant as a 
party in interest. Before suit, an unconditional assignment to plaintiff was made. 

Defendant and eleven other companies carrying insurance on the property dam- 
. aged sent experienced adjusters to the scene about March 31, 1932. The adjusters 
examined the premises. A week later, and again a week later, they made further 
and complete examinations, with the aid of lists prepared by the assured and sub- 
stantially identical with the schedule in his proof of loss afterwards filed. On each 
occasion they consulted assured and officers of plaintiff. At the last visit, and after 
making full examination, the adjusters consulted together and finally made an 
offer of $50,000 in settlement, the amount including $20,000 for machinery and 
equipment. Plaintiff and assured countered with an offer to take $65,000. No 
agreement was made. 

About April 30th, and to avoid default, there having been no settlement, proofs 
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of loss were prepared showing $40,800 insurance on the property covered by de- 
fendant’s policy and claiming cash value of the property of about $41,000 and loss 
of $38,700. In the schedules assured exaggerated the cost to him of some of the 
machinery. A jury would have been justified in holding he had actual intent to de- 
fraud the insurance company in making overvaluations. 

Mr. Mapes, cashier of plaintiff, made personal delivery of some of the proofs 
of loss in New York. On returning through Detroit he called on defendant’s 
adjuster, and, after some negotiations and several offers, they agreed upon the loss 
for machinery and equipment at $25,250, subject to approval by plaintiff and assured. 
Mapes returned home, consulted the interested parties, and notified the adjuster 
that the offer was satisfactory. The adjuster prepared proofs of loss dated May 
19th, called “supplemental compromise,” and giving the loss and damage “in com- 
promise” as $25,250. The proofs of loss were executed, returned to the adjuster, 
signed by it, forwarded to defendant, and received. 

At the expiration of the thirty days for payment of the loss, plaintiff, by letter 
and telegram, attempted collection or declaration by defendant of its position. 
Defendant made no specific defenses but expressed unwillingness to pay without 
further investigation. In October its general agent, who had become suspicious of 
the cause of the fire in May, made further investigation and, in conversation with 
plaintiff's officers, informed them that, while he would neither admit nor deny 
liability, the company was inclined to the latter. After waiting some months, this 
suit was begun. 

The court held that the compromise agreement was an “ascertainment” of the 
loss or damage “by agreement between the insured and this company, expressed 
in writing,” within the meaning of the policy and could not be attacked except for 
fraud or mistake; that defendant had not rescinded or repudiated the agreement 
nor charged fraud or mistake and could not defend on such ground; and refused 
leave to amend. This raises the principal question in the case. 

[1] Preliminary thereto, defendant claims the policy is void, because assured 
swore falsely in his proofs of loss, under the provision: 

“This entire policy shall be void * * * in case of any fraud or false swearing 
by the insured touching any matter relating to this insurance or the subject thereof, 
whether before or after a loss.” 

The clause is affective. Monaghan v. Agricultural Fire Ins. Co., 53 Mich. 238, 
18 N. W. 797. But, in order to avoid the policy, the false swearing must have been 
done with an actual intent to defraud the insurer. Brunswick, etc., Co. v. Assur- 
ance Co., 142 Mich. 29, 105 N. W. 76. Had defendant rested upon the proof of 
loss and not made a subsequent adjustment, the testimony would have presented 
an issue of fact on this point. 

[2, 3] In Fuhrman v. Sun Insurance Office, 180 Mich. 439, 147 N. W. 618, 
Ann. Cas. 1916A, 466, it is suggested that a false proof of loss does not avoid a 
policy where the insurer has not been misled thereby. 26 C. J. 386. Obviously, 
such provision, like many others, may be waived by the insurer. Where, disregarding 
the proof of loss, the insurer makes an adjustment with the insured, in which the 
proof of loss is not a factor, no reasonable construction of the contract, or view 
of its purpose, could permit the insurer to repudiate its agreed adjustment and 
hark back to the proof of loss. 

[4] The proof of loss was filed with the company before the adjustment was 
made. It does not appear that the false proof covering the property in issue was 
received by the adjuster before it agreed with plaintiff and assured upon the amount 
of the loss. In any event, there is no evidence that the adjuster had examined the 
proof of loss before entering into the compromise, or, in fixing the amount of any 
offer or the final sum, relied on any representations of assured made therein or 
otherwise. The evidence does not raise an issue of fact of fraud. 


[5, 6] An adjuster, where the assured knows no limitations on his authority, 
may bind the insurer as to the amount of the loss. When the adjuster signed the 
proof of loss prepared by it and executed by the assured, and forwarded it to the 
company, it became a contract between the company and the assured, ascertaining 
the amount of the loss according to the terms of the policy. Wilms v. New Hamp- 
shire Fire Ins. Co. 194 Mich. 656, 161 N. W. 940. 

In proceeding to compromise without reference to the proof of loss or reliance 
on it, defendant waived the right to later attack it. 
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[7] Defendant contends a jury question was raised as to chattel mortgages. It 
points to no provision of the policy rendering it void for such incumbrances. The 
policy provided: 

“Unless otherwise provided by agreement in writing added hereto this com- 
pany shall not be liable for loss or damage to any property insured hereunder while 
encumbered by a chattel mortgage, and during ‘the time of such encumbrance this 
company shall be liable only for loss or damage to°any other property insured here- 
under.” 

It is undisputed that the chattel mortgage executed to plaintiff two days after 
the policy was issued was released as to the insured property before the fire. 
Another mortgage given in 1927 to George Gerhauser; with renewals, covered 
property once in assured’s plant. Some of it was removed. before the policy was 
written, leaving a small part unreleased. We find no testimony in the record that 
the property covered by this mortgage was included in the claim of loss nor con- 
sidered in reaching the compromise. 

Several other questions are raised, but they are controlled by the above and 
need not be discussed. 

Judgment affirmed, with costs. 

Nelson Sharpe, C. J., and Potter, North, Wiest, Butzel, Bushnell, and Edward 
M. Sharpe, JJ., concur. 

JABLONSKI v. GIRARD FIRE & MARINE INS. CO. OF 
PHILADELPHIA. No. 23. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1934. 
174 Atlantic Reporter 689. 
1. INSURANCE. 


Insurance policies will be liberally construed to uphold contract, and condi- 
tions creating forfeitures will be construed strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Insured’s violation of policy clause requiring him to protect property from 
further damage after fire does not invalidate policy, but only affects amount of 
recovery to extent of damage occurring, after fire by reason of insured’s failure 
to use reasonable means to protect property 

(For other cases, see Insurance, Dec. Dig. § 505.) 

3. INSURANCE. 

Under provision in fire policy requiring insured to protect property from 
further damage after fire, insured’s failure to protect property from further 
damage after fire could not defeat recovery under policy except for such property 
as might have been saved by use of reasonable care. 

(For other cases, see Insurance, Dec. Dig. § 505.) 

Parker, Case, and Bodine, Justices, and Wells, Judge, dissenting. 

Appeal from Supreme Court. 

Action by Michael Jablonski against the Girard Fire & Marine Insurance 
Company of Philadelphia. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Isadore Rabinowitz, of Paterson, for appellant. 

Lum, Tamblyn & Colyer and James Raymond Berry, all of Newark, for 
respondent. 

Kays, Judge. 


This js an appeal from a judgment entered in the Supreme Court in favor 
of the defendant and against the plaintiff. The case was tried at the Passaic 
circuit before a circuit court judge and a jury, and the jury rendered a verdict 
of no cause of action in favor of-the defendant. 

The suit was brought to recover damages for loss by fire to certain personal 
property in the grocery and butcher store of the plaintiff at 41 Washington ave- 
nue, Paterson, N. J. The defendant, insurance company, had a contract of insur- 
ance on this property of the plaintiff. The loss claimed was about $2,800 which 
the insurance company refused to pay. The fire occurred on August 19, 1931, 
and proof of loss was filed on October Ist of the same year. A’demand for 
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arbitration was made by the plaintiff. The insurance company disclaimed any 
liability and refused to arbitrate. A rule to show cause was allowed after the 
verdict reserving errors of law. This rule was discharged by the trial court, and 
the case now comes here on review of the legal errors which appellant claims 
exist. 

It is claimed by counsel of the appellant that the court erred in refusing to 
charge the jury as follows: “Even if you find that insured failed to protect the 
property from further damage after the fire, this cannot defeat his right to 
recover under this policy except for such of the property as couid have been 
saved by the use of reasonable means at his command.” The policy of insurance 
contained the following provision: “If fire occur the insured shall give imme- 
diate notice of any loss thereby in writing to this company, protect the property 
from further damage, forthwith separate the damaged and undamaged personal 
property, put it in the best possible order, make a complete inventory of the same, 
stating the quantity and cost of each article and the amount claimed thereon.” 
The answer set up a violation of this provision in the policy. There was testimony 
in the case that after the fire the premises had been abandoned and left open to 
the weather and the contents thereof were thereby exposed. There was also a 
provision in the policy that no suit or action on the policy for the recovery of 
any claim should be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, one of which 
requirements was the clause above quoted. The question, therefore, presented 
on this point is whether the policy in question was void as to the plaintiff by 
reason of his failure to protect the property after the fire, and whether such 
failure would defeat the right to recover for the property which was entirely 
destroved by fire and property which had been damaged by the fire except such 
of the property as could have been saved by the use of reasonable means at the 
command of the plaintiff. If the policy was void as to the plaintiff by reason of 
such failure or if the plaintiff could not recover for any fire damage by reason 
of his failure to protect the property after the fire, then the refusal of the court 
to charge the above request was proper. Our examination of the law discloses 
that the question has never been decided in this state. This court has, however, 
repeatedly held that it will not construe a clause to effect a forfeiture if it can be 
reasonably sustained. Plaintiff’s testimony in regard to the protection of the 
property was to the effect that some of the goods were placed in an ice box, 
some were stolen, and the fixtures were put in a shed in the rear of the premises, 
which had been damaged by fire, covered with burlap, and afterward removed 
to his home. He also testified that he boarded up the damaged premises and 
visited them every night. Unquestionably the plaintiff suffered a loss. The 
plaintiff employed an accountant to check up the inventory of the damaged 
property. The Supreme Court of Rhode Island, in the case of Messler v. 
Williamsburg City Fire Insurance Co., reported in 42 R. I. 460, 108 A. 832, 836, 
had a similar question before it. The trial court refused to charge as follows: 
“Tt was the duty of the insured, Arnold C. Messler,: in-the event of the occurrence 
of fire, to protect the property from further damage and to put the property in 
the best possible order and, if it be found that the plaintiff did not do these 
things, the jury must return a verdict for the defendant.” The court in that 
case said that such request was properly refused and referred to the case Of 
German-American Ins. Co. v. Brown, 75 Ark. 259, 87 S. W. 135, 138, in which 
the Arkansas court held that the effect of such neglect on the part of the insured 
only prevented the recovery of so. much of the property as could have been saved 
by the use of reasonable means at his command. The policy in the German- 
American Ins. Co. Case was to the effect that the company would not be liable 
for loss caused by neglect of the insured to use all reasonable means to save and 
preserve the property at and after the fire. The court further said that this 
language could not be interpreted to mean that negligent failure to use such 
means to save the property worked a forfeiture of the entire policy. The case of 
Gage v. Connecticut Fire Ins. Co., 34 Okl. 744, 127 P. 407, held that it was error 
for the trial court to direct a verdict for the defendant because of the failure 
of the insured to protect the property and said, in effect, that failure to do so 
would not destroy his right of action entirely but would only affect the amount 
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of his recovery. Corpus Juris, vol. 26, p. 365, § 467, states the following rule 
of law: “Under some policies, where there is a partial loss, unless the insured 
uses all reasonable and proper means for the security and preservation of any 
property covered by the policy and uot destroyed, he cannot recover for any 
increase of the loss which is due to his negligence in this regard.” 

[1-3] It is a well-established rule, as above mentioned, that policies of insurance 
wiil be liberally construed to uphold the contract and that conditions contained 
therein which create forfeitures will be construed most strongly against the 
insurer. A court will never seek a construction of a policy which will invalidate 
it if it can be reasonably construed in favor ef the insured. Rockmiss v. New 
Jersey Manufacturers Association Fire Ins. Co. et al., 112 N. J. Law, 136, 169 A. 
663. There are, however, some courts which have held to the contrary in respect 
to the clause in question under the policy sued upon. The weight of authority, 
however, and we think the better rule, is to the effect that such a clause will 
not invalidate or void a policy, and that the failure of the insured to protect the 
damaged property after a fire will only affect the amount of recovery to the 
extent of the damage which occurred after the fire by reason of the insured’s 
failure to use reasonable means at his command for its protection. 

We are, therefore, of the opinion that the trial court erred in refusing to 
charge this request of the plaintiff. 

As to the other points raised by appellant for reversal we see no merit. 

The judgment under review is, therefore, reversed to the end that a venire de 
novo may issue. 

For affirmance: Justices Parker, Case, and Bodine, and Judge Wells—4. 

For reversal: The Chancellor, the Chief Justice, Justices Trenchard, Lloyd, 
Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, and Dear—1]. 


BRODERSON v. UNITED STATES FIRE INS. CO. et al. 
LARSON et al. v. FIREMEN’S INS. CO. Nos. 78, 79. 
Court of Errors and Appeals of New Jersey. Oct. 5, 1934. 
174 Atlantic Reporter 719. 
1. INSURANCE. 


Under fire policy requiring insured to submit to examination by insurer, 
insured in examination made before institution of action for fire loss is only 
required to give best information available. 

(For other cases, see Insurance, Dec. Dig. § 548.) 

2. INSURANCE. 

Where fire policy required insured to submit to examination by insurer, insur- 
ed’s inability to state how much of her money had gone into property exchanged for 
house burned held not to bar recovery for loss sustained. 

(For other cases, see Insurance, Dec. Dig. § 548.) 

Syllabus by the Court. 

Insured under a fire policy submitting to examination before action brought 
is only required to give the best information available. 

Appeal from Supreme Court. 

Actions by Myrtle W. Broderson against the United States Fire Insurance 
Company and others, and by Margaret Larson and Myrtle W. Broderson against 
the Firemen’s Insurance Company. From adverse judgments, plaintiffs appeal. 

Reversed. 

Edward H. Backes, of Newark, for appellant Myrtle W. Broderson. 

Levine & Gaulkin (by Edward Gaulkin), of Newark, for appellant Margaret 
Larson. 

Lum, Tamblyn & Colyer (by Ralph E. Lum), of Newark, for respondents. 

BopineE, Justice. 

[1, 2] The plaintiffs appeal from judgments of nonsuit. The court granted 
the motion on the ground that the plaintiff Myrtle W. Broderson had failed to 
give satisfactory answers to two questions asked her upon examination under 
the provisions of the policies in suit. The plaintiff had acquired by a trade the 
property, the subject of the fire loss. The house was a large wooden structure 
built a number of years ago for dwelling purposes. A purchase-money mortgage 
was placed upon the property and also a second mortgage to secure a real estate 





Fire] White v. Evans et al. 353 


agent who had earned commissions on a number of sales. The insurance 
exceeded the amount of the two mortgages. 

The policies provided: “The insured, as often as required, shall exhibit to 
any person designated by this company all that remains of any property herein 
described, and submit to examinations under oath by any person named by this com- 
pany, and subscribe the same; and as often as required, shall produce for examina- 
tion all books of account, bills, invoices, and other vouchers, or certified copies 
thereof, if originals be lost, at such reasonable place as may be designated by this. 
7 or its representative, and shall permit extracts and copies thereof to 
be made.” 

The examination to which the plaintiff submitted was pursuant to the 
contract. The plaintiff was unable to state how much of her money had gone 
into the Duffield drive property exchanged for the house burned or to give a 
description of the properties for the sale of which the real estate broker was 
entitled to commissions. It is conceded that the assured need only answer 
material questions and produce such evidence as she had. 

The policies insured the plaintiff against loss by fire. Although the cost 
of property may sometimes be evidential of“value, it is not conclusive. If we 
assume that the property, the subject of the loss, had been given to the insured 
that fact would not bar recovery under the policies for a bona fide loss. Sim- 
ilarly, if the property given in trade had been so acquired. The amount paid 
for the property was not essential to a determination of defendants’ obligations. 
The material issue was the plaintiff’s loss. The property having been but 
recently acquired, the cost, of course, would have been some evidence of value. 
There is nothing to indicate that the plaintiff could have furnished the informa- 
tion requested. She kept no books or records. It seems to us that she had 
little or no real knowledge of the trading and building operations carried on in 
her name by her husband. Such circumstances do not bar recovery for loss 
sustained, even if, as before suggested, the burned property had been acquired 
as a gift. 

There is nothing to show that the plaintiff had in her possession any docu- 
meits not produced relating to the second mortgage, or that she had any more 
definite knowledge respecting the same than she gave. The mere circumstances 
that subsequently she obtained a list of the properties upon which commissions 
were earned should not defeat her recovery against the defendants upon their 
contractual obligations. 

Since the case must be retried, it is unnecessary to determine whether the 
defendant Franklin Fire Insurance Company demanded an examination. That is a 
fact question which can be settled by proof. 

The judgments are reversed. 

For affirmance: None. 

For reversal: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Lloyd, Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, 
Hetfield, Dear and Wells—15. 


WHITE v. EVANS et al. No. 43. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1934. 
174 Atlantic Reporter 731. 
INSURANCE. 


Insured’s conveyance of property to corporation of which insured was sole 
stockholder constituted violation of fire policy. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Syllabus by the Court. 

A policy of fire insurance was issued to an individual, covering real estate 
which he later conveyed through an intermediary to a corporation organized for 
that purpose and in which he held all the stock. The policy contained the usual 
clause voiding it in case of change of ownership without notice to and assent’ of 
the company. Held that such change was a substantial one and in violation of the 
= we at law or in equity, and that the company was no longer liable under 
the policy. 

Appeal from Court of Chancery. 
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Suit by James C. White against William C. Evans and others, wherein the 
Farmers’ Reliance Insurance Company of New Jersey was substituted as complain- 
ant. From an adverse decree (115 N. J. Eq. 177, 169 A. 812), the substituted com- 
plainant appeals 

Decree reversed with instructions. 

James Mercer Davis, of Camden, for appellant. 

Robert J. Tait Paul, of Camden, for respondent. 

PARKER, Justice. 

The essential facts are fully stated in the opinion of the Vice Chancellor, and 
need not be here repeated. The particulars in which the appellant company claims 
to he aggrieved by the decree below, as set out in the petition of appeal, are: (1) 
Dismissal of the bill as to defendant Joseph H. Evans; (2) the adjudication that 
defendants William C. Evans and W. C. Evans Company are entitled to a set-off 
against the mortgage held by complainant by assignment, and, under foreclosure 
in this suit, of $8,021.97, the amount of fire loss to real property under the policy 
issued by complainant to William C. Evans, as ascertained by the Vice Chancellor 
in this cause, with interest thereon. There is a third paragraph in the petition of 
appeal, but, in effect, it is only a repetition of the above. 


1. So far as relates to dismissal of the bill as to Joseph H. Evans, we think 
the decree should be affirmed. Shortly stated, the point involved was this: William 
€. Evans held complainant’s policy for $10,000 of which $1,500 was upon personal 
property not covered by the mortgage now held by complainant. He also held 
complainant’s policy for $5,800 on personal property not covered by mortgage. All 
this personal property was destroyed by fire. The company refused to pay the 
loss, and Evans sued and recovered a judgment which was affirmed here. Evans 
v. Insurance Co., 110 N. J. Law, 159, 164 A. 258. This claim Evans assigned to his 
brother Joseph. The company claimed that this assignment was fraudulent and 
that William Evans was the real owner of the claim. The Vice Chancellor held 


the proofs did not show it fraudulent, and we concur in that view, and for the 
reasons stated by him. 


2. As to the other branch of the appeal relating to the realty, the decree must 
be reversed. The Vice Chancellor, having found that a fire loss of $8,021.97 to the 
realty covered by the.mortgage had been sustained, adjudged that, although the 
title to the real property had been transferred to the Evans corporation after the 
issue of the policy, without the assent of the insurance company and without nota- 
tion of change of ownership as provided thereby, nevertheless, because Evans was 
the owner of all the capital stock of the corporation except 2 shares in his own 
name, and really owned the remaining 2 shares used to qualify two directors of the 
corporation, he, Evans, as an individual, remained in equity beneficial owner of the 
real estate for the purpose of the policy, and decreed that “defendants William C. 
Evans and W. C. Evans Company are entitled” to and offset of the $8,021.97 with 
interest, as against the mortgage claim. This, of course, amounts to saying that a 
corporation, whose stock is all owned by an individual, and the individual himself 
are the same entity in equity for the purposes of an insurance policy providing that 
it shall be voided by change of interest or title. Such a rule we think finds no 
support in reason nor in the cases. The agreement was: “This entire policy * * * 
shall be void * * * if any change other than by the death of an insured takes place 
in the interest, title or possession of the subject of insurance (except change of 
occupants without increase of hazard) whether by legal process or judgment or 
by voluntary act of the insured or otherwise. * * *” The, insured, by his. volun- 
tary act, executed a solemn deed conveying the property absolutely to the trustee 
which, carrying out its authority, conveyed to a corporation. There surely was a 
change in the title and a fundamental change. The corporation is not an individual 
even if the individual owned all the stock of the corporation. It is apparent that 
there are differences; otherwise there would be no point in having the title in a 
corporation. A judgment creditor of Evans could not levy on the land, but only on 
the stock owned by him. Evans could not convey the land; only the corporation 
could do so. If it be conceded that if Evans owned all the stock, he and the cor- 
poration were identical, what is to be said when he sells 2,500 of the 5,000 shares, or 
500 of them, or 100, or 10, or 1 share to another party? At what point does the 
corporation cease to be Evans and become another person? The idea is in our 
view fundamentally unsound, and in effect was so pronounced in the very recent 
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case in this court of Jennings v. Studebaker Sales Corporation, 112 N. J. Law, 399, 
170 A. 626, and in the earlier case of Jackson v. Hooper, 76 N. J. Eq. 592, 75 A. 
568, 27 L. R. A. (N. S.) 658. 

It follows, therefore, that the claim of the insurance company of nonliability 
for the fire loss to the real estate, because of change of ownership contrary to the 
terms of the policy, was a sound claim, and should have been sustained in the Court 
of Chancery. 

This result makes it unnecessary to consider the propriety of that court under- 
taking to assess the amount of the fire loss—something ordinarily the exclusive 
function of a court of law. 

The decree will be reversed with instructions to reject the Evans and Evans 
Company claim for fire loss to realty in toto on the ground that the company was 
not liable to them or either of them. 

For reversal: The Chief Justice, Justices Trenchard, Parker, Lloyd, Case, Bo- 


dine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, Dear, 
and Wells—14. 


For affirmance: None. 


VINIK v. NIAGARA FIRE INS. CO. No. 123. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1934. 
174 Atlantic Reporter 753. 
2. INSURANCE. 


In action on fire policy, permitting insurer to amend answer to set up defenses 
of breach of warranty in use of premises other than as dwelling and in change of 
possession with increase of fire hazard held not error. 

(For other cases, see Insurance, Dec. Dig. § 643[2].) 

3. INSURANCE. 

Where action on fire policy was defended on ground that fire was of incendiary 
origin, testimony that property was given to insured by his mother held material. 

(For other cases, see Insurance, Dec. Dig. 648[1].) 


Syllabus by the Court. 


1. Proper practice on appeal does not require a ground of appeal attacking 
the allowance of a question to reproduce the answer to that question. 

2. A professional insurance adjuster of experience held competent to testify 
on the quantum of a fire loss, under the circumstances of the case. 


3. A general exception to the charging of five different requests to charge, 
without specifying any proposition in any of them as claimed to be erroneous, is 
unavailing as a basis for appeal. 

Perskie, Justice, and Van Buskirk and Dear, Judges, dissenting. 

Appeal from Supreme Court. 


Action by Antole Vinik against the Niagara Fire Insurance Company. From 
a judgment (112 N. J. Law, 462, 171 A. 555), affirming judgment for defendant, 
plaintiff appeals. 

Affirmed. 

Joseph T. Lieblich, of Paterson, for appellant. 

Arthur T. Vanderbilt, of Newark, for respondent. 

PARKER, Justice. 


The plaintiff was the owner of a bungalow house at the village of Stelton, 
N. J., about two miles north of New Brunswick. His mother had lived in the 
house, which was built about wartime, but she had moved away to Philadelphia, 
and she was living a short distance away at the home of some neighbor. She made 
him a deed of the house, and it was shown (over objection and exception) that 
it was a gift from her to him. As the jury were entitled to find, there was little 
or no furniture in the house, although plaintiff put in a very substantial claim for 
furniture destroyed. They were also entitled to find that the house had been rented 
to an Italian, and that one of the neighbors familiar with distillery smells had 
smelled continuously a very strong odor of whisky mash and had seen something 
on the back porch after the fire that looked like rye. It was also in evidence that 
there were two fires, although the plaintiff claimed only one, that the first fire 
was about midnight of January 5-6, and that this, according to one of the firemen, 
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was right in the center of the house and burned a hole clean up through the roof, 
but left the rest of the structure comparatively undamaged. Another witness said 
that the house had been pretty well gutted by the first fire and that it was little 









































more than a shell. However, the important item of proof was that some 29 hours 1, INS 
afterwards, on January 7 at 5:40 o’clock in the morning, there was another alarm Ir 
of fire, and, when the firemen arrived, they found the house aflame at all four insure 
corners, and so far gone that nothing could be done to save it. It was also in of los 
proof that on the occasion of one of the alarms the plaintiff, who was asleep in () 
bed, had been waked up by his landlady and informed of the fire, and said, “Oh, 2 IN! 
go on,” and went to sleep again. The jury, as has been said, returned a verdict co ' 
for the defendant. requi 

The first point made for the appellant is that the court erred in permitting ( 
certain amendments to the answer when the case was moved and over the objection : 
of the plaintiff. The Supreme Court says as to this that, while an exception was 3. IN 
taken, no ground of objection was stated; that surprise was not alleged, counsel \ 
merely stating, “I came here prepared to try the case on the issues raised,” and os 
that this was manifestly not a claim of surprise. We prefer, however, to treat for ¢ 
plaintiff's objections on their merits. Our examination of the case satisfies us | 
either that his objections were not seriously pressed or that no harm was done. 4. IN 

[2] The first amendment related to the warranty that the building was occupied , 
exclusively for dwelling purposes. Plaintiff’s counsel said that he was bound to icy \ 
prove that in any event, and, if he did not prove it, “he would be out of luck.” effec 
It is clear, therefore, that, if he had to prove it in the first instance, he could lose 
nothing by the allowance of an amendment setting up that it was not used for 5 7 
dwelling purposes. ay 

The second was a little like it, viz. to show an increased hazard by reason of om 
change of possession. Plaintiff’s counsel said that the point was already covered by proc 
a similar plea, and so he seems again to have conceded that there was no harm in 
the amendment. 

As to the third, it merely set up that there was another insurance company 
involved, and that the loss, if any, should be pro rated, and to this counsel agreed. Mer 
It is clear, therefore, that plaintiff was not harmed, and we think not surprised, by Jud 
these amendments. 

Counsel now argues that the defendant had already taken the testimony of a pan 
woman named Bertha Kruger de bene esse, and that the plaintiff had been limited the 
in his cross-examination of this witness to the issues then raised by the pleadings 
in the case. But what plaintiff was limited to in his cross-examination was the 
scope of the direct examination, and it is not contended that the direct examina- Jar 


tion had anything to do with the amendment to the pleadings. If it had, counsel 
would thereby have been put on notice that a suitable amendment would probably 
be applied for. We fail to see any error in this matter of amendments. 

[3] The second point relates to the admission of a question to the plaintiff 


about the property having been given to him by his mother. We agree with the 
Supreme Court that in the atmosphere of the case this question was an eminently io 
proper one. : 
One of the defenses laid before the jury in the charge was that “it is claimed - 
on the part of the defendant company that the fires were of incendiary origin, and 
that the plaintiff had knowledge of, or was a party to, or consented to this burning 
for the purpose of defrauding the insurance companies.” lo 
The court then proceeded at some length to comment on evidence tending to d 
support that defense. The plaintiff excepted to the clause above quoted, but did a 
not follow up the exception by an appropriate ground of appeal, so that theory of sf 
defense stands unchallenged here. In that aspect, the question about the property 7 
being a gift (objected to only as immaterial) seems material in connection with the ‘ 
other evidence as bearing on motive for intentional burning. ti 
For affrmance: The Chancellor, Justices Parker, Lloyd, Case, Bodine, and ¢ 


Donges, and Judges Kays, Hetfield, and Wells—9. 
For reversal: Justice Perskie and Judges Van Buskirk and Dear—3. 


Stoyer v. Franklin Fire Ins. Co. 


STOYER v. FRANKLIN FIRE INS. CO. 
Superior Court of Pennsylvania. Oct. 3, 1934. 
174 Atlantic Reporter 628. 
1. INSURANCE. 


In action on fire policy, that injuries received by insured’s son required all 
insured’s time did not justify insured’s failure to give notice or furnish proofs 
of loss within time stipulated in policy. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

2. INSURANCE. 

Injury or incapacity of insured will excuse strict performance of policy 
requirements as to giving notice and furnishing proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

3. INSURANCE. 

Where testimony was undisputed, whether there was undue delay in giving 
notice and furnishing proofs of loss as required in fire policy was question of law 
for court. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4, INSURANCE. 

Where insured without valid reason fails to comply with requirements of pol- 
icy within stipulated time, insurer’s silence or investigation or negotiation will not 
effect waiver of provisions of policy. 

(For other cases, see Insurance, Dec. Dig. §§ 560[1], 561.) 

5. INSURANCE. ; 

In action on fire policy, that adjuster itemized loss and reached agreement with 
insured as to value held not waiver of policy requirements as to giving notice and 
proofs of loss within stipulated time. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


Appeal No. 151, April term, 1934, from judgment of Court of Common Pleas, 
Mercer County, No. 50, October term, 1931; James A. McLaughry, President 
Judge. 

Assumpsit by Margaret Ann Stoyer against the Franklin Fire Insurance Com- 
pany on a fire policy. From a judgment on a verdict instructed for the defendant, 
the plaintiff appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Baldrige, Stadtfeld, Parker and 
James, JJ. 

J. M. Lininger and Lininger & Lininger, all of Sharon, for appellant. 

Service, McNeal & Buckley and Martin E. Cusick, all of Sharon, for appellee. 

STADTFELD, Judge. 

This is an action in assumpsit by Margaret Ann Stoyer against the Franklin 
Fire Insurance Company on a policy of insurance in the sum of $800 issued on or 
about April 5, 1928, covering the household goods of plaintiff at her dwelling then 
located at Sharon; Pa. She subsequently moved to Salem township and the policy 
was indorsed to cover at the latter location. 

On August 2, 1930, the household goods insured were destroyed by fire. 

The policy contained, inter alia, the following conditions: 

“The assured shall give immediate notice in writing to this company of any 
loss or damage, protect the property from further damage, forthwith separate the 
damaged and undamaged personal property, put it in the best possible order, fur- 
nish a complete inventory of the destroyed, damaged and undamaged property, 
stating the quantity and the cost of each article, and the amount claimed thereon; 
and the insured shall, within sixty days after the fire, unless such time is extended 
in writing by this company, render to this company a proof of loss signed and sworn 
to by the insured, stating the knowledge and belief of the insured as to the time, 
origin of the fire, etc.” 

“No suit or action on this policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity unless the claimant shall show compliance 
with all the requirements of this policy, nor unless commenced within twelve 
months next after the fire.” 

On July 25, 1931, plaintiff entered suit against defendant, and on September 15, 
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1931, filed statement of claim in which she set forth the foregoing facts, and, in 
addition, that she sustained a loss in the sum of $735; that she had done and per- 
formed all things necessary for her to do and perform under the terms of said 
policy; and that the defendant company refused to pay plaintiff the amount of said 
loss or any part thereof. 

The defendant company filed an affidavit of defense, denying, inter alia that the 
plaintiff had performed all the conditions of the policy as averred in plaintiff's 
statement, and averring: (a) That plaintiff had failed to give immediate notice in 
writing of the loss and damage incurred by reason of said fire, no notice having 
been given to defendant company until April 15, 1931, more than eight months after 
the fire; (b) did not furnish a complete inventory of the destroyed, damaged, and 
undamaged property; and (c) did not within sixty days after the fire render to 
the defendant company a proof of loss as required by the terms of said policy. It 
also set up as new matter that the policy had been canceled prior to the fire, to 
wit, on or about July 11, 1928 (1930). 

Plaintiff filed a reply, in the nature of a demurrer, to the new matter set forth 
in the affidavit of defense. This was overruled by the court below. Plaintiff 
thereupon filed a reply in which she denied the cancellation of the policy before 
the fire. The case came on for trial before the court and a jury. At the conclusion 
of the testimony ex parte plaintiff the court gave binding instructions for defend- 
ant. Plaintiff subsequently filed a motion “to take off the nonsuit.’ There was no 
motior’ made for a new trial. The court, however, treated the motion to take off 
the nonsuit as if a motion for new trial. The trial court refused a new trial in an 
opinion by McLaughry, P. J., and judgment was thereupon entered on the verdict. 
From that judgment this appeal was taken. 

The only assignments of error necessary to consider are (a) affirmance of de- 
fendant’s motion for binding instructions, and (b) the refusal of a new trial. 

[1-3] At the trial of the case it was admitted that plaintiff did not give imme- 
diate notice of the loss, nor did she furnish proofs of loss within sixty days as re- 
quired under the terms of the policy. The first notice she gave to the company was, 
according to her own testimony, “somewhere around the first of April” following 
the fire which occurred August 2 the year before. She endeavored to excuse her 
failure to comply with these conditions of the policy by reason of the fact that in 
the fire in which the loss occurred her eldest son had been so severely burned that 
it required his being taken to the Greenville Hospital, where he was confined for 
a period of three weeks, after which he was taken to plaintiff’s home, where plain- 
tiff nursed and took care of him until his substantial recovery about Christmas 
following; that as a result of the injuries to her son, her mind was so affected that 
she did not think of the insurance. This testimony: was first admitted under ob- 
jections ex parte defendant, but subsequently stricken from the record. Plaintiff 
in her statement of claim had averred performance of all the conditions of the pol- 
icy and had not averred any legal excuse for nonperformance. Waiving any tech- 
nical question of pleading, we do not think the testimony was competent to excuse 
her failure to give notice or furnish proofs of loss as required under the policy. 
There was no evidence to show that planitiff herself was either physically or men- 
tally disabled. While the circumstances are such as to awaken sympathy, we can- 
not allow that to influence or govern the determination of the respective rights of 
the parties in construing a written contract. 

Appellant cites a line of cases in support of excusing strict performance in the 
requirement of notice, etc., but in each and every one the injured or incapacitated 
party was the insured himself. Such is not the case at bar. Under the undisputed 
testimony, it was a question of law for the court to decide whether there was undue 
delay. Edelson vy. American Employers Insurance Co.,.92 Pa. Super. 90; Parker v. 
Middlesex Mut. Assurance Co., 179 Mass. 528, 61 N. E. 215; Butler Candy Co. v. 
Springfield F. & M. Ins. Co., 296 Pa. 552, 146 A. 135, 63 A. L. R. 504. We believe 
that the trial judge was right in holding that plaintiff failed, under her own testi- 
mony, to show a reasonable excuse for her failure to comply with the terms of the 
policy in the matters mentioned; within the time’ stipulated. 

Testimony was presented on behalf of plaintiff that on or about April 18, over 
eight months after the fire, an adjuster on behalf of the company called on plaintiff 
and made out an itemized list of the articles destroyed or damaged and agreed 
with plaintiff on their value in the sum of $735, which plaintiff testified the adjuster 
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said the company would pay in settlement of the loss. At the same time a non- 
waiver agreement was executed by plaintiff, and by the adjuster on behalf of the 
company, setting forth that action taken by the company in the investigation or 
ascertainment of the amount of value and loss or damage shall not waive or in- 
validate any condition of the policy, nor the rights of either of the parties, and 
such action shall not be, or claimed to be, any admission of liability on the part of 
the company. Appellant contends that such action on the part of the company consti- 
tuted a waiver of the conditions of the policy in regard to the provisions requiring 
notice and furnishing of proofs of loss. With this contention we cannot agree. 

As stated in Beatty v. Lycoming County Mutual Ins. Co., 66 Pa. 9, 17, 5 Am. 
Rep. 318: “Now to constitute a waiver there should be shown some official act or 
declaration by the company during the currency of the time, dispensing with it; 
something from which the assured might reasonably infer that the underwriters 
did not mean to insist upon it. As is remarked by the present Chief Justice in 
Diehl v. Adams County Ins. Co., 8 P. F. Smith [58 Pa.] 443, 452 [98 Am. Dec. 
302|, ‘this never occurs unless intended or where the act relied on ought in equity 
to estop the party from denying it.’ Mere silence is not enough. After the thirty 
days had expired without any statement, nothing but the express agreement of 
the company could renew or revivify the contract.” (Italics supplied.) 
_ case was approved and followed in the recent case of Collins v. Home 

s. Co. of New York, 110 Pa. Super. 72, 167 A. 621, in an opinion by our Brother 

See, also, to same effect, Gould vy. Dwelling-House Ins. Co., 134 Pa. 570, 
793, 19 Am. St. Rep. 717; Forester v. Teutonia Fire Ins. Co., 60 Pa. Super. 

; Gerber v. Fletcher (Union Indemnity Co. et al., Garnishee) 108 Pa. Super. 
26, 164 A. 135; Butler C. Co. v. Springfield F. & M. Ins. Co., supra. 

[4, 5] Where the insured, without valid reason, fails to comply with the re- 
quirements of the policy within the stipulated time, mere silence or investigation or 
even negotiation, in the terms of the adjudicated cases, will not effect a waiver of 
the provisions of the policy. There is no evidence in the instant case that anything 
was done on the part of the insurance company during the currency of time, that 
is, within the sixty-day period, to mislead the insured. There was, therefore, no 
waiver of the terms of the policy. No waiver was pleaded on behalf of plaintiff. 
Plaintiff did not allege fraud, accident, or mistake in the execution of the nonwaiver 
agreement. 

In view of the foregoing conclusions, it is not necessary to discuss the question 
f the alleged cancellation of the policy. 

The motion to quash the appeal on the ground that plaintiff filed a motion to 
take off a nonsuit in place of a motion for new trial is denied. 

The assignments of error are overruled, and judgment affirmed. 


BASELER et al. v. WORTH MUTUAL FIRE INS. CO. OF BUTLER 
COUNTY. 
Superior Court of Pennsylvania. Oct. 3, 1934. 


174 Atlantic Reporter 667. 
INSURANCE. 
_ In interpreting mutual fire policy, parties’ intention must be gathered from 
guage employed, and, when two constructions are possible, the one that preserves 
policy should be adopted. 
(For other cases, see Insurance, Dec. Dig. § 146[2, 3].) 
2 INSURANCE. 

Where mutual fire insurance company’s by-law, made part of insurance con- 
tracts, provided that, on failure to pay assessment for 50 days, “this policy” should 
become void, insured’s failure to pay assessment on prior policy held not to invali- 
late subsequent policy on which no assessment had been made. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


_ Appeal No. 206, April term, 1934, from judgment of Court of Common Pleas, 
iutler County, No. 119, June term, 1933; Thomas W. Watson, President Judge. 

Case stated between A. W. Baseler and another, as plaintiffs, and the Worth 
Mutual Fire Insurance Company of Butler County, as defendant, in which plain- 
liffs seek to recover upon a policy of fire insurance. Judgment for plaintiffs in 
the sum of $1,024, and defendant appeals. 
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Affirmed. 

Argued before Trexler, P. J., and Keller, Stadtfeld, Parker, and James. JJ. 

Lee C. McCandless and Marshall & McCandless, all of Butler, for appellant. 

Joseph H. Cochran, of Butler, for appellee. 

TREXLER, President Judge 

A. W. Baseler and Hallie Baseler held a policy of insurance of the defendant 
company dated October 9, 1932, No. 1755. On January 19, 1933, a building and 
contents covered by the policy burned and the present suit was brought to recover 
loss. The company is a mutual company; no assessment had been levied against 
the policy, above referred to. The company refuses to pay, assigning the reason 
that there was another policy No. 23171 held by the plaintiffs at the time policy 
No. 1755, upon which suit was brought, was issued. On October 2, 1932, an assess- 
ment to pay losses was made and notice sent to the assured that, unless paid 
within a certain time, the policy, without any action on part of the company, 
would become null and void. The assured failed to pay the assessment, and policy 
No. 23171 became null and void. The defendant claims that No. 1755 was also 
rendered null and void because of the failure to pay the assessment that was levied 
on the old policy. 

[1, 2] We start out, of course, with the assumption that, the policy sued on 
being on its face apparently in full force and effect at the time of the fire, the 
company should pay, and, in order to sustain the defense, it must appear that 
there is a bar to recovery by reason of some provision contained in the constitution 
and by-laws of the company. The company’s defense is placed upon section 8 of 
the by-laws, which reads as follows: “Whenever an assessment shall have been 
declared by the Directors, and notice thereof forwarded to the assured, by mail 
or otherwise, and the assured shall, for the space of fifty days, refuse or neglect 
to pay the same, then this policy will without any action whatsoever by the com- 
pany become null and void.” 

The constitution and by-laws were part of the contract of insurance being 
printed on the back of the policy. Two conclusions can be drawn from this sec- 
tion. The one that, whenever any assessment has been declared by the directors 
on any policy held by the assured, and he, within the time specified, shall neglect 
to pay, he loses his membership, and no recovery can be had for any loss as long 
as he is in default; that the mutuality existing between the members requires all 
members to meet their obligations to the company, and to preserve their member- 
ship fully in order to participate in the benefits resulting from the organization. 
That is the interpretation the company places upon this section. On the other 
hand, the lower court held that the reference to this policy evidently pointed to 
the contract of insurance existing on which the assessment was made. The old 
policy was null and void because the assured had not paid the assessment, but the 
policy upon which suit is brought was valid, that the forfeiture would apply only 
to the particular policy, “this policy,” as stated in the above section, upon which 
the assessment was made. We observe that the notice sent to the assured of the 
assessment on the former policy also contained the words “if not paid by December 
10, 1932, this policy will become null and void.” 

Our attention is called to the case of Sturn v. Green Bay & De Pere Mutual 
F. Ins. Co. et al., 154 Wis. 420. 143 N. W. 151. There the policies appear to have 
been identical in forms to those in the instant case. The court held that each suc- 
cessive contract was an independent contract in itself. The intention of the parties 
must be gathered from the language employed, and, when there is doubt and two 
constructions can be made, the one that preserves the policy should be adopted. 
The argument that the construction the lower court has placed on the section, and 
which we approve, might be disastrous to mutual insurance companies, carries little 
weight, for the situation here presented can easily be corrected by a change in the 
language of the by-laws. As the lower court very well observes, the new policy is 
an entirely new contract. It is anew membership of the company, irrespective of 
the existence or nonexistence of a prior policy. 

The judgment is affirmed. 
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Molnar et al. v. Westchester Fire Ins. Co. 


MOLNAR et al. v. WESTCHESTER FIRE INS. CO. 
City Court of New York, New York County. July 31, 1934. 
274 New York Supplement 329. 
INSURANCE. 


Plaintiff, who had already been paid by an insurer under loan agreement 
which had become absolute a sum equal to claim asserted against second insurer 
for loss sustained when its property had been stolen while in possession of 
jewelers, held not entitled to maintain, as real party in interest, action on second 
policy, which covered property of others on premises of jewelers, except where 
property was otherwise insured. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Action by Joseph Molnar and Fred A. Morgenroth, doing business as partners 
under the firm name of Molnar & Morgenroth, against the Westchester Fire Insur- 
ance Company, successors by merger of the United States Merchants’ & Shippers’ 
Insurance Company. On motions by both sides for summary judgment pursuant to 
rule 113 of the Rules of Civil Practice. 

Order in accordance with opinion. 

The action was brought by the plaintiffs to recover under a policy of insur- 
ance issued by the defendant’s predecessor, to M. Rosenthal & Sons, jewelers, 
which policy, by its terms, covered the property of others on the premises of the 
said M. Rosenthal & Sons except where such property was otherwise insured. 

The plaintiffs claimed that certain property belonging to them was stolen from 
the premises of M. Rosenthal & Sons, on October 28, 1930, and that they are now 
entitled to sue and recover under M. Rosenthal & Sons’ policy, although they did 
not make any claim under the policy until this suit on March 6, 1934. 

The defendant set un several defenses in its answer, contending that plaintiffs 
could not sustain their alleged cause of action for the following reasons: 

1. Because their action was not begun within one year from the date of the 
alleged loss as required by the policy. 

2. Because defendant’s policy issued to M. Rosenthal & Sons did not cover 
where there was other insurance which would have covered the property if the 
policy had not been issued and that there was such other insurance, in that at the 
time of the loss plaintiffs were insured in the Home Insurance Company. 

3. That there was no timely ratification and adoption of the insurance by the 
plaintiffs. 

4. That four warranties contained in the policy were breached by the assureds, 
M. Rosenthal & Sons, whereby the policy became void. 

5. That the Home Insurance Company paid plaintiffs in full for any loss they 
may have sustained; hence the plaintiffs were not the real parties in interest. 

Both sides moved for summary judgment pursuant to rule 113 of the Rules of 
Civil Practice. The plaintiffs annexed to their moving papers a copy of what they 
claimed to be a “loan agreement” under which it was alleged the Home Insurance 
Company paid plaintiffs for their loss. The alleged “loan agreement” is set forth 
in full in the opinion of the court. 

It was pointed out to the court by defendant that the document contained no 
obligation on the part of the assureds to pay back the money received except upon 
the contingency that the lost articles were recovered within sixty days from the 
date of the agreement, which period had long since expired. 

In denying plaintiffs’ motion and granting defendant’s motion, the court only 
decided the one point as to the sufficiency of the defense that the plaintiffs were 
not the real parties in interest. 

Frank N. Crosby, of New York City (Max J. Gwertzman, of New York City, 
of counsel), for plaintiffs. 

Paul D. Compton and Wayne D. Bird, both of New York City, for defendant. 

MADIGAN, Justice. 


The defense that the action is not brought by the real party in interest is 
good, the facts being incontestable. Arguing to the contrary, counsel for plaintiff 
cites three cases: Lee v. Barrett et al., 82 Misc. 475, 144 N. Y. S. 941; Zaidens 
v. Salter, 142 Misc. 439, 254 N. Y. S. 603; and Luckenbach et al. v. W. J. 
McCahan Sugar Refining Co. et al., 248 U. S. 139, 39 S. Ct. 53, 63 L. Ed. 170, 1 
A. L. R. 1522. In those cases the loans were payable out of the proceeds of pro- 





362 The Insurance Law Journal, Vol. 84 [Feb., 1935 


secutions against third persons. Here the payment has become absolute under the 
terms of the agreement which reads as follows: 

“Loan Agreement December 8, 1930. We the undersigned, acknowledge receipt 
of draft in amount of $2643.69 in full payment of our claim under Jewelers Block 
Policy No. JB-5066 which occurred under date of October 21st, 1930, while on 
memorandum with Messrs. M. Rosenthal & Sons. 

“We hereby agree that we will reimburse the Company for any article or 
articles covered for the full cash value as expressed in the Proof of Loss should 
the Company be in a position to return the article or articles to us within a period 
of sixty days from date hereof. Molnar & Morgenroth By—T. A. Morgenroth.” 

Even if the $2,643.69 received “in full payment” of plaintiffs’ claim under the 
policy issued to them were deemed to have originally been a loan, the payment 
became absolute upon the failure of their insurance company to return any of the 
articles, stolen within the sixty-day period, which expired long prior to the com- 
mencement of this action. Though, by reason of the provisions of the so-called 
“loan agreement” which has been set forth in full, the three cases cited above are 
not directly in point, they have indirectly the effect of indicating that the plaintiffs 
here are not the real parties in interest; for the discussion in each of the said 
three cases would be meaningless were the plaintiff therein to be considered the 
real party in interest regardless of whether such plaintiff had been paid or merely 
had obtained a loan. In this case plaintiffs have received a sum of money equal 
tc the claim they assert against the defendant. Henderson v. Park Central Motors 
Service, Inc., 225 App. Div. 788, 232 N. Y. S. 511. 

If counsel desire, the court will consider and decide the important question as 
to the effect of the clauses in the policies running concurrently, relating to other 
insurance; but it will be necessary to stipulate the other questings out of the case. 
If that course is not to be followed, an order should be settled consolidating the 
motions, denying plaintiffs’ motion for summary judgment, and granting defend- 
ant’s motion for summary judgment. 


HOME INS. CO. v. MILLER. 


Supreme Court of Appeals of Virginia. Sept. 20, 1934. 
175 Southeastern Reporter 746. 
1. INSURANCE. 

Where insured had informed insurer’s agent that restaurant equipment was 
owned under conditional sales contract, but had not informed him that title was 
in wife, insured could not recover on fire policy covering such equipment, in view 
of provision of policy that policy should be void if interest of insured were other 
than sole and unconditional ownership (Code 1930, § 4305a). 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

2. INSURANCE. 

Provision of fire policy covering restaurant equipment, that policy should be 
void if interest of insured were other than unconditional and sole ownership, is 
valid (Code 1930, § 4305a). 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

Error to Law and Chancery Court of City of Norfolk. ; 

Action by Peter Miller against the Home Insurance Company. Judgment for 
plaintiff, and defendant brings error. 

Reversed and rendered. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, and 
Chinn, JJ. 

James G. Martin, of Norfolk, for plaintiff in error. 

Tazewell Taylor, Jr., of Norfolk, for defendant in error. 

BROWNING, Justice. 

The Home Insurance Company issued to Peter Miller a fire insurance policy 
on furniture, fixtures, tools, implements, and apparatus, contained in the restaurant 
at 1134 East Brambleton avenue, Norfolk, Va., upon which premises he had a 
lease. The policy is a standard one under the statute of Virginia (Code 1930, § 
4305a). It contains the stock clause: 

“This entire policy ‘shall be void, unless otherwise provided by agreement 1 
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writing added hereto, (a) if the interest of the insured be other than unconditional 
and sole ownership.” 

The policy was issued on the 1lth day of May, 1931, and on the 15th day of 
June, 1931, the property in the restaurant was destroyed by fire. The amount of 
the insurance covered by the policy was $1.000. 

Miller instituted suit upon the policy, and upon the trial the jury rendered a 
verdict for the plaintiff in the sum of $800, and the trial court sustained the 
verdict. 

The company denied liability on the ground that the plaintiff did not have 
unconditional and sole ownership of the property as required by the policy, but 
a large part of the property covered by the policy was, at the time of its issu- 
ance, and at the time of the fire, under a reservation of title contract in favor of 
the Bear Equipment Company, which had title thereto, and had contracted to sell 
it to plaintiff's wife, not to plaintiff. The property was delivered at the restaurant, 
and was there located at the time that the policy was writen and at the time it 
was destroyed by fire. It was averred in the declaration that the property insured 
was that of the plaintiff, and that the plaintiff had observed and complied with all 
of the conditions and stipulations of the policy, and had violated none of its pro- 
hibitions. The defendant demanded a bill of particulars as to the date and from 
whom the property was acquired, as to each of the articles lost or damaged as the 
result of the fire. In the bill of particulars it was stated that a large portion of 
the property was acquired by the plaintiff from the Bear Equipment Company in 
1930. The conditional sales contract, by the terms of which the seller reserved title 
to the property, was executed by Annie Miller, who was operating the “Café,” 
which was, at the time of its execution, on Bank street in the city of Norfolk, 
and the list of the articles sold and embraced in the contract was made out to 
Annie Miller; i. e., in her name. 

It will be noted at once, that this was in conflict with the averments in the 
declaration and in the bill of particulars of ownership of the property by the 
plaintiff, and also in conflict with the averment in the declaration that the plain- 
tiff had complied with all of the stipulations of the policy of insurance. 

The Annie Miller referred to was the wife of the plaintiff. It may here be 
said that the licenses to sell soft drinks and to operate a restaurant at the Bramble- 
ton avenue location were issued in her name. 

There is no question as to the amount of the verdict. The only question is as 
to the liability of the defendant. 

The policy, the conditional sales contract, with a list of the property sold 
under it, and other papers which are not important were made exhibits and put in 
evidence. 

The court admitted as evidence oral testimony as to conversations between 
the defendant’s agent, who solicited the insurance, and the plaintiff and his daugh- 
ter when the policy was sought, and at the time of its delivery. The purpose of 
this testimony was to count up the defendant’s defense as to the sole and uncon- 
ditional ownership requirement of the policy, by the contention that the plaintiff 
disclosed to the agent the fact that he was buying the property from the Bear 
Equipment Company under the conditional sales contract. 

_ The evidence upon the plaintiff's behalf tends to show that he did make such 
disclosure: that the agent made no direct and definite inquiry as to ownership of 
the property which he was insuring; that the money which Annie Miller paid the 
Bear Equipment Company for the property belonged to the plaintiff, and which 
he had given her for the purpose; and that plaintiff was the real owner of the 
property. 

_ The plaintiff contended that this testimony was admissible, not to contradict 
the policy, but by way of equitable estoppel to prevent the use of its condition to 
defeat a recovery. 


[1, 2] It was also urged that notice that this evidence imparted to the agent 
was notice to his principal, the defendant. The soundness of these contentions as 
ebstract principles of law is not controverted, and, if the plaintiff had informed 
the agent that the legal title to the property was in his wife, the contentions 
would have been effective. But the plaintiff does not pretend to have disclosed to 
the agent that his wife was buying the property, and that the conditional sales 
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contract was in her name, or that she had anything to do with it. Here, then, was 
where the plaintiff utterly failed to observe and comply with the stipulations of 
the policy as to sole and unconditional ownership being in him. By the express 
terms of the policy the agent had no authority to waive any of its conditions, and 
in this case he was not advised by the plaintiff of his wife’s interest in the matter. 

This court has upheld the condition referred to as a valid one. 

The case is controlled by our ruling in the case of North River Insurance Co. 
v. Belcher, 155 Va. 588, 155 S. E. 699. 

We reverse the judgment of the trial court, and enter judgment for the 
defendant. 

Reversed. 


PACIFIC FIRE INS. CO. v. BOWERS. 
Supreme Court of Appeals of Virginia. Sept. 20, 1934. 
175 Southeastern Reporter 763. 
INSURANCE. 


Where agent had notice of existence of another policy at time of issuance of 
fire policy, provision of policy releasing insurer from liability if property were 
covered by another policy was waived. 

(For other cases, see Insurance, Dec. Dig. § 389[4].) 

2. INSURANCE. 

Whether one is insurance agent or broker is question dependent on particular 
facts. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

3. INSURANCE. 

Insurance agent who is unwilling or unable to sell insurance in own company to 
applicant, and therefore procures insurance in company not represented by him- 
self, either by direct application to company or through agent of company, acts as 
agent of insurer and not of insured. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

4. INSURANCE. 

Insurance agent who had authority to sign, issue, and cancel policies, collect 
premiums, and approve risks in his territory, had general authority to do whatever 
was necessary to carry on insurance business in his territory. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

INSURANCE. 

Where solicitor had originally solicited insurance and placed it with insurer 
she represented, and later, when directed by insurer to cancel policy, had, without 
consulting insured, placed it with second insurer, and on refusal of such insurer to 
carry whole risk had applied to agent of defendant insurer, who issued policy, so- 
licitor was acting as “agent” of insurer in placing policy and not as “broker,” so 
that agent’s knowledge of existence of another policy was imputed to insurer and 
provision of policy exempting insurer from liability if another policy existed was 
waived. 

(For other cases, see Insurance, Dec. Dig. § 389[4].) 

6. INSURANCE. 

Where original agent had obtained and placed insurance and had, upon re- 
fusal of insurer to carry whole fire risk, placed half of risk with defendant in- 
surer through defendant’s agent without consulting insured, that name of defend- 
ant insurer’s agent appeared upon policy held not to charge insured with knowl- 
edge that such agent, and not original agent, was defendant’s agent, and not to 
prevent original agent’s knowledge of existence of another policy from being im- 
puted to insurer so as to effect waiver of provision releasing insurer from liability 
if property were covered by another policy. 

(For other cases, see Insurance, Dec. Dig. § 389[4].) 

Epes, J., dissenting. 

Error to Circuit Court, Mecklenburg County. 

Action by Clara M. Bowers, administratrix of Sandy Bowers, deceased, against 
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the Pacific Fire Insurance Company. Judgment for plaintiff, and defendant brings 
error. 
Affirmed. 


Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, and Chinn, 


i 
“Alexander H. Sands, of Richmond, and Sterling Hutcheson, of Boydton, for 
plaintiff in error. 

F. C. Bedinger and Irby Turnbull, both of Boydton, for defendant in error. 

CHINN, Justice. 

This is an action brought by defendant in error, Clara M. Bowers, administra- 
trix of her husband, Sandy Bowers, deceased (hereinafter sometimes referred to 
as plaintiff), against the Pacific Fire Insurance Company to recover on a fire insur- 
ance policy for $2,500 issued by said insurance company on a dwelling and con- 
tents owned by the deceased, Sandy Bowers, destroyed by fire on the 20th day of 
November, 1928. At the time the policy was written the property was partly cov- 
ered by a policy issued by the Hartford Fire Insurance Company for $8,000 on the 
dwelling and $2,000 on the contents thereof, and also by a policy in the Southern 
Home Fire Insurance Company for $1,500 on the dwelling and $1,000 on the con- 
tents, which last-named policy was issued contemporaneously with the policy sued 
on in this case. There was a verdict in favor of the plaintiff below for $2,122.26, 
same being the amount of the total loss sustained by the assured under the three- 
fourths value clause contained in said policies, which was apportioned to the Pa- 
cific Fire Insurance Company, upon which verdict the court rendered judgment. 
The policy sued on contained this clause: 

“Unless otherwise provided by an agreement in writing added hereto, this 
company shall not be liable for loss or damage occurring (a) while the insured 
shall have any other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy.” : 

[1] The only defense made by the insurance company was that this provision 
of the policy was violated because of the existence of the aforesaid policy with the 
Hartford Fire Insurance Company at the time the policy sued on was issued. It 
is conceded by the plaintiff in error that if its agent had notice of the existence of 
the Hartford policy when the policy sued on was issued, under the well-settled 
rules summarized in Virginia Fire & Marine Insurance Co. v. Richmond Mica Co., 
102 Va. 429, 46 S. E. 463, 102 Am. St. Rep. 846, the above-mentioned clause would 
be considered to have been waived by the insurance company, and the insurer 
thereby estopped from setting up any breach of the insurance contract. While 
there is some conflict in the evidence, under the established rule governing this 
court in the consideration of such evidence, the facts as found by the jury may be 
stated as follows: 


At the time of the issuance of the policy in suit the Pacific Fire Insurance 
Company was represented in the territory in which the insured property was located 
by C. W. Gregory, doing business as the Chase City Real Estate Company, and the 
Southern Home Fire Insurance Company was represented in the same territory by 
Miss Annie Field. Several years prior to the issuance of the disputed policy Miss 
Field wrote and issued a policy in the Continental Fire Insurance Company, for 
which she was then acting as agent, for $3,000 on the dwelling and $2,000 on the 
contents. This policy was several times renewed for one-year periods, but in the 
early part of 1928 the Continental informed Miss Field that it no longer wrote 
Insurance on country property and requested her to cancel the policy which was 
then in the possession of the insured. At that time, Miss Field was not the agent 
of the Continental Fire Insurance Company but was the agent of the Southern 
Home Fire Insurance Company. Miss Field thereupon substituted for the Con- 
tnental policy the policy covering the same risk with the Southern Home Fire 
Insurance Company which she then represented. Shortly afterwards, however, the 
Southern Home Fire Insurance Company wrote Miss Field that while they would 
carry half the risk, they did not care to carry the entire risk of $5,000 on unpro- 
tected country property. Miss Field thereupon went to Mr. Gregory as agent for 
the Pacific Fire Insurance Company and informed. him of the situation. She says: 
is went to see Mr. Gregory and asked him if he wanted a real good risk. He 
said : ‘Yes.’ So I gave it to him. I let him read the letter. He said: ‘I will take 
half and you take half.’ So we did. He carried half and I carried half.” Miss 
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Field then delivered the two new policies to the wife of the insured who was rep- 
resenting him in his absence, and the $5,000 policy in the Home Insurance Company 
was taken up and canceled. It was testified by the wife of the insured that before 
Miss Field wrote the aforesaid policy in the Continental Fire Insurance Company 
she informed Miss Field that her husband at that time had a policy in the Hart- 
ford Fire Insurance Company for the amount hereinbefore mentioned, and also 
that when Miss Field brought the new policies to replace the $5,000 policy in the 
Southern Home Insurance Company she again called her attention to the existence 
of the Hartford policy. It is insisted by the Pacific Insurance Company, plaintiff in 
error, that in effecting the insurance in controversy, Miss Field was acting as an 
insurance broker or as agent of the insured, and not as its agent, and therefore the 
knowledge of Miss Field as to the existence of the Hartford policy cannot be im- 
puted to said company, and that such being the case the insurance company cannot 
be held to have waived the clause in the policy relied on to avoid the insurance. 

[2] As said in 1 Joyce on Insurance, p. 174: 

“Whether one is an agent or broker is a question necessarily dependent on the 
particular facts of each case.” 

A number of authorities are cited in the petition as to when one is a “broker” 
or is acting as the “agent” of the insurer. Among the definitions given is that ta- 
ken from Arff v. Star Fire Ins. Co., 125 N. Y. 57, 25 N. E. 1073, 1074, 10 L. R. A. 
609, 21 Am. St. Rep. 721, which is quoted as follows: 

“What is understood under the designation of an ‘insurance broker’ is one who 
acts as a middleman between the insured and the company, and who solicits in- 
surance from the public under no employment from any special company; but, hav- 
ing secured an order, he either places the insurance with the company selected by 
the insurer, or, in the absence of any selection by him, then with the company se- 
lected by such broker. Ordinarily the relation between the insured and the broker 
is that between the principal and his agent.” 

The definition given in the case of Romberg vy. Kouther, 27 Misc. 227, 57 N. 
Y. S. 729, 730, is also quoted, thus: 

“The insurance broker is ordinarily employed by the person seeking the in- 
surance, * * * and, when so employed, is to be distinguished from the ordinary in- 
surance agent, who is commissioned and employed by the insurance company to so- 
licit and write insurance by and in the company.” 

In 14 Rk. C. L. p. 868, an “insurance broker” is thus defined: 

“An insurance broker is one who acts as a middleman between the assured and 
the insurer, and who solicits insurance from the public under no employment from 
any special company, but having secured an order, he either places the insurance 
with the company selected by the assured or in the absence of any selection by him, 
then with the company selected by such broker. A broker is the agent for the 
insured, according to all authorities on the subject, though at the same time for 
some purposes he may be the agent for the insurer, and his acts and representations 
within the scope of his authority as such agent are binding on the insured.” 

[3] And in 14 R. C. L. p. 875, the law is found stated as follows: 

“According to the weight of authority, where an insurance agent who is un- 
able or unwilling to sell insurance in his own company to an applicant therefor 
procures insurance in a company not represented by himself, either by direct ap- 
plication to the company or through an agent of such company, he acts as the 
agent of the insurer and not of the insured, and in some jurisdictions it is expressly 
provided by statute that under such circumstances the insurer shall be charged 
with the agent’s knowledge of any facts affecting the risk issued, and that he shall 
be considered the agent of the company issuing the insurance.” 

[4, 5] In view of the above definitions we do not think that Miss Field can be 
said to have been acting as an insurance broker in the instant case. It appears 
from her own testimony that the insurance with the Pacific Fire Insurance Com 
pany was not solicited by the insured, Bowers, nor was she employed by the in- 
sured to obtain insurance on the property. On the contrary, it appears that Miss 
Field herself solicited the insurance when she first placed it in the Continental Fire 
Insurance Company, and that when that company directed her to cancel the policy, 
in order to retain the business, she placed it without consulting the insured in the 
Home Fire Insurance Company, and when that company refused to carry the whole 
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$5,000, she of her own accord applied to Mr. Gregory, agent of the defendant com- 
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pany, to carry half of the risk in his company, with the result that Mr. Gregory 
issued the policy now in dispute. This was done without the solicitation or even 
the knowledge of the insured until Miss Field took it to the home of the insured 
and delivered it to his wife as above stated, who accepted the policy, as far as the 
evidence shows, without knowledge on her part or the part of her husband that Mr. 
Gregory and not Miss Field was the said company’s agent. It also appears that 
the wife of the insured upon the delivery of the policy in dispute paid Miss Field 
the premium on the same, which she took to Mr. Gregory, who forwarded the same 
to the company, less agent’s commissions which he divided equally between Miss 
Field and himself. It is shown that Mr. Gregory, as the Chase City Real Estate 
Company, had authority to sign and issue policies, cancel policies, collect premiums, 
and approve risks in the territory for which he was agent. In other words, while 
he may be termed as a local agent, his agency was local only in a territorial sense, 
and he had general authority to do whatever was necessary to carry on the insur- 
ance business in his territory for his principal. Travelers’ Ins. Co. v. Harvey, 82 
Va. 949, 5 S. E. 553. Under these circumstances it seems clear to us that Miss 
Field was acting in the instant case as agent of the insurer and that her knowledge 
of any facts affecting the risk must be considered as the knowledge of the company 
issuing the insurance. 

[6] It is argued that the insured must have known that Miss Field was acting 
as agent for the Chase City Real Estate Company for the reason that the name of 
the company was written on the back of the policy when it was delivered. It is 
testified by the plaintiff below, who was acting for her husband in the transaction, 
that she did not notice the name “Chase City Real Estate Company” on the back 
ef the policy at the time it was delivered to her. We do not think, however, even 
if she had seen it that it would have been of such significance as to take this case 
out of the rule that the knowledge of Miss Field must be imputed to the company. 
In the case of May v. Western Assurance Co. (C. C.) 27 F. 260, where the facts 
are practically identical with those in the instant case, it was said: 

“It seems to me, from whichever standpoint you approach this case, that it 
would not be fair to release the defendant company from liability. The plaintiff 
did not go to an insurance broker to employ him to solicit insurance. He never 
thought of employing an agent to act for him; but he, as principal, wanting to 
buy insurance, went to a man who was selling insurance, and proposed to buy from 
him $20,000 worth of insurance. Judge Ames proposed to sell it to him, and they 
each stood in the relation of principal in that negotiation. There is no pretense 
that when the policies were delivered to the plaintiff any actual notice was given 
him that Mr. Seeley alone was the agent of the defendant, and the fact that Seeley’s 
name was written across the back of the policy as agent of the defendant is not 
sufficient to charge the plaintiff with such knowledge. It seems to me that some- 
thing more was necessary in order to change the relations the parties expressly 
assumed towards each other than the implication which would arise from the fact 
that another party’s name was written on the policy as agent.” 

In the case of Germania Insurance Co. v. Wingfield (Ky.) 57 S. W. 456, 
457, it was said: ; 

“And it further appears that appellee did not know of the transfer of the ap- 
lication by Clark to the agency represented by Cook & Son, or that the policy was 

t issued by one of the companies represented by Clark; all of the negotiations 
about the policy from the time Clark came to appellee’s house to solicit the insur- 
ance until the delivery of the policy to him being conducted wholly by and through 
Clark. Under these circungstances, we think the trial court properly instructed the 
jury that in all matters connected with appellee’s application for the insurance, and 
the delivery of the policy to him and collecting the premium therefor, Clark should 
be regarded as the agent of appellant” (insurance company). 

Counsel for the plaintiff in error relies particularly upon the cases of Travelers’ 
Ins. Co. v. Thorne, 180 F. 82, 103 C. C. A. 436, 38 L. R. A. (N. S.) 626, and Mce- 
Graw Wooden Ware Co. v. German Fire Ins. Co., 126 La. 32, 52 So. 183, 38 L. 
R. A. (N. S.) 614, 20 Ann. Cas. 1229. The first-named case involves health and 
accident insurance. It appears that Burns, an insurance agent, applied to the in- 
sured to take out insurance which he agreed to do. Burns then tried to obtain the 
insurance in his own company but it was refused. The insured thereupon emploved 
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contained false statements which were material to the risk. The policy contained 
a clause providing that all of the warranties made by the insured upon acceptance 
of this policy are true. The false warranties made by the agent on behalf of the 
insured were then set out. The policy was issued and delivered to Burns, who 
collected the premium from the insured and paid’the same to the insurance com- 
pany’s agent, by whom Burns was paid his commissions. It was held in that case 
that the insured was bound by the false warranties of the agent, Burns. It is said 
in the opinion that Burns was employed by the insured to get the insurance and the 
mere fact that he delivered the policy to the insured did not make’ him the insurer’s 
agent. In the instant case there is no evidence whatever that Miss Field was em- 
ployed by the assured to obtain the insurance in controversy, or that she even knew 
that the Pacific policy was to be substituted in part for the old policy until it had 
been issued by Mr. Gregory and carried to her by Miss Field. 

In the McGraw Case the insured carried $75,000 on his stock, and the agent in 
question was employed to effect the insurance, to see that the policies were renewed, 
and to look after the insurance business of the insured. The insured decided to 
reduce the insurance carried, and the agent, who attended to the insurance busi- 
ness for the insured, was directed to cancel all policies in excess of $67,500, with 
the selection of the policies to be canceled left to the agent. It was held under 
the circumstances that the agent was the agent of the insured and not of the in- 
surer. It is apparent that the facts of that case are entirely different from those 
of the case at bar. Counsel for the plaintiff in error cite numerous other author- 
ities to sustain his contention that Miss Field was acting as an insurance broker 
and not as agent of the insurance company. Without undertaking to differentiate 
and discuss the cases relied on, we will say that we have examined the authorities 
but do not think that they are applicable to the facts in this case for the reason 
that in each of the cases cited the facts show that the insured either employed or 
solicited the agent to obtain the insurance, which, under the rules above referred 
to, made the agent an insurance broker and therefore, agent of the insured. Upon 
a careful consideration of the facts involved and the authorities presented, we are 
of the opinion that the trial court was right in refusing to strike the evidence of 
the plaintiff below as requested by the plaintiff in error, and also in giving, over 
its objection, an instruction to the effect that if the jury found the facts above 
stated to be true, they should find for the plaintiff. The judgment will therefore 
he affirmed. 

Affirmed. 


Epes, J., dissenting. 





ALLEN et al. v. MERCHANTS’ FIRE ASSUR. CORPORATION OF 
NEW YORK. 
SAME v. NETHERLANDS INS. CO. OF THE HAGUE, HOLLAND. 
No. 25055. 


Supreme Court of Washington. Oct. 17, 1934. 


36 Pacific Reporter (2d) 545. 
2. INSURANCE. 

That fire policies issued through insurance department of bank were physically 
kept in escrow department of bank to be delivered to purchaser of real estate on 
full performance did not show authority of clerk in escrow department to issue 
policies or to change terms of policies already written. 

(For other cases, see Insurance, Dec. Dig. §§ 129, 144[2].) 

4. INSURANCE. : 

Clerk in escrow department of bank had no authority to bind fire insurers of 
—" insurance department of bank was agent to change of use greatly increasing 
risk. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

Holcomb and Geraghty, JJ., dissenting. 

En Banc. 

Appeal from Superior Court, Spokane County; Joseph B. Lindsley, Judge. 

Actions by George Le Roy Allen and others against the Merchants’ Fire 
Assurance Corporation of New York and against the Netherlands Insurance Com- 
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pany of The Hague, Holland, consolidated and tried together. Judgments for plain- 
tiffs, and defendants appeal. 

Reversed, with directions. 

Clarke & Clarke, of Seattle, for appellants. 

Joseph A. Albi, of Spokane, for respondents. 

ToLMAN, Justice. 

These actions were brought to recover upon certain fire insurance policies. 
The cases were consolidated for trial below and by stipulation have been con- 
solidated for the purposes of this appeal. 

Trial was had to a jury resulting in verdicts favorable to plaintiffs, and from 
judgments on the verdicts the defendant insurance companies have appealed. 

The assignments of error principally relied upon question the ruling of the 
trial court in denying a challenge to the sufficiency of the respondents’ evidence, 
denying a motion for an instructed verdict, and denying the motion for judgment, 
n. 0. V. 

When the policies were issued title to the property was in respondents Allen 
and wife, subject to a mortgage in favor of the Spokane Savings Bank. The 
property insured was a dwelling house, and the policies by their terms covered 
“only while occupied for dwelling house purposes,” and also provided: “This 
entire policy, unless otherwise provided by agreement endorsed hereon or added 
hereto shall be void * * * if the hazard be increased by any means within the 
control or knowledge of the insured * * *.” 

The policies bear the usual mortgage clause and were deposited with the 
mortgagee, the Spokane Savings Bank. The Spokane Savings Bank was also the 
local agent of the appellant insurance companies and through its insurance depart- 
ment the policies were originally issued. 

While the policies were in full force and effect and in the possession of the 
Spokane Savings Bank, as mortgagee, Allen and wife entered into an executory 
contract to sell the real property, upon which the insured ‘dwelling was situated, 
to the respondent Albert Commellini. The contract and a deed from Allen and 
wife to Commellini were placed in escrow in the escrow department of the Spo- 
kane Savings Bank and, of course, the bank then held as mortgagee the title 
insurance and the fire insurance policies and was in a position, upon full perform- 
ance by Commellini, to deliver to him everything he was entitled to receive. 

Everything said and done with reference to the transfer of and changes in 
the insurance policies so as to protect the purchaser’s interest, provide for a 
change of occupancy from Allen and wife, who used the house as a dwelling 
place only, to the purchaser who intended to use it as a night club, a roadhouse, 
or at least for the principal purpose of serving dinners and refreshments to the 
public, took place between Allen and Commellini on the one hand and the escrow 
clerk of the Spokane Savings Bank on the other, and is set forth by the abstract 
of Mr. Allen’s testimony as follows: “I told him I wanted to escrow the contract 
in the bank and that I was selling the place to Mr. Commellini who was going 
to serve Italian dinners and that inasmuch as the insurance policies were in the 
possession of the bank I wanted to see that my interests were protected and at 
the same time I asked him to find out what the unearned premiums were and at 
that time he turned to a filing cabinet and gave me the figure of $36.70. Com- 
mellini was to pay me this amount. * * * I told him I was going to sell the 
place to Mr. Commellini and that Mr. Commellini was going to serve Italian din- 
ners there with the view of later establishing a club. I asked him if he would see to 
it that the insurance would be changed to take care of it so that I would be 
protected as well as the bank. * * * He said, ‘I will take care of it.’ Com- 
mellini said something about going into business out there and serving Italian 
dinners and that he wanted the insurance changed so that he would be protected 
in the carrying on of that business. Donovan replied that the insurance would be 
taken care of.” 

Later, and after the change in occupancy had been completed, Mr. Allen again 
went to the escrow clerk to learn whether or not all of the details had been 
attended to and testified that on that occasion: “This man in charge of the 
escrow window went to a cabinet and looked through some papers and said, ‘The 
insurance has been taken care of.’” 
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Mr. Commellini’s testimony as to the conversation with the escrow clerk is 
to the same effect. The testimony of the escrow clerk is abstracted as follows: 
“My name is Daniel I. Donovan and in 1932 I was an escrow teller in the Spokane 
Savings Bank. I was not an officer but simply one of the tellers working in the 
escrow department. * * * There was a completely separate insurance depart- 
ment. I believe that Mr. Wagner was in charge of the fire insurance department. 
There were several employees in that department, Miss McGovern being one of 
them. They looked after the writing up of insurance policies. * * * I recall 
having dealings with Mr. Allen in 1930. Defendants’ Exhibit 6 is an escrow. 
* * * Mr. Allen came in but Mr. Commellini was not with him. I don’t recall 
when either Mr. Commellini or Allen signed the escrow. Mr. Allen brought in a 
real estate contract, cross plaintiffs’ Exhibit No. 3, and the deed. I made up the 
escrow envelope myself. * * * The envelope indicates that $2.50 each was 
paid by the vendee and vendor. I had quite a long conversation with Mr. Allen 
with relation to the real estate contract. * * * The payments on the contract 
were at the rate of $100.00. The understanding was that if Commellini was going 
to assume the mortgage that he wasn’t going to pay Allen for about three years 
but was to pay the mortgage at the rate of $100.00 per month. That wasn’t exactly 
right since the mortgage wasn’t payable at $100.00 a month but at $84.95 a month. 
* * * JT don’t recall just definitely what was said about insurance, but the mat- 
ter of insurance was a routine matter. Mr. Alleh notified me that there would be 
a change of ownership but there was no discussion as to the serving of Italian 
dinners there. * * * Mr. Commellini never notified me that there would be 
auy change of occupancy and that the place would be used for serving Italian 
dinners. With reference to the change of ownership, I notified the fire insurance 
department that Mr. Albert Commellini was now the purchaser under the contract 
and a proper endorsement should be put on the policy to that effect. It is cus- 
tomary whenever it comes to our attention of a new purchaser entering into the 
property to notify the fire insurance department of that fact. * * * I pass on 
to the insurance department any information which I may have in matters of this 
kind. * * * In our escrow department when an escrow came in where the 
insurance policies were not written by the bank, it was the custom of the escrow 
department to pass the information as to the change of ownership on to the dif- 
ferent insurance companies that were on the risk. It was customary as part of 
the service that we owed the people. We are not actually liable to do it, but we 
did it as a matter of service for which we were being paid. * * * TIT never 
heard of any change of occupancy and I never notified the insurance department 
to that effect.” 

On cross-examination Mr. Donovan testified in part: “I have a distinct recol- 
lection of Mr. Allen coming in alone. Mr. Commellini did not come in at that time. 
He might have come in afterwards. I don’t remember of ever seeing Mr. Com- 
mellini. If he came in there on a routine matter I would probably not remember 
seeing him because I take in hundreds of payments. * * * I don’t remember 
the exact conversation that took place regarding insurance for the reason that 
insurance was a routine matter to which I attached no particular importance. I 
can’t exactly say what Mr. Allen told me when it was just in regard to some 
routine matter. A routine matter would make no impression on my mind. I can 
recall that he didn’t say anything unusual, that is, that the occupancy of the place 
was being changed. I am quite certain that my memory is sufficiently clear on the 
whole transaction. * * * If there was something unusual it is quite likely that 
I would recall what was said.” 

We have not overlooked testimony as to certain telephone conversations, but, 
as we see it, they do not materially affect the situation. 

Appellants’ theory is that the escrow clerk was simply a clerk in that depart- 
ment of the bank and that he had no authority, either real or apparent, to bind 
the insurance companies and, in any event, that the escrow clerk was told no more 
than that it was intended to use the premises as a private club and for the serv- 
ing of dinners; no information or knowledge being brought home to him that the 
place would be opened to the public as a roadhouse or place of public entertain- 
ment. 


[1-3] It appears from the evidence already quoted, and it is probably a matter 
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of general knowledge, that modern business institutions, such as the Spokane 
Savings Bank, have several, perhaps many, departments and that each department 
is organized and conducted on the basis of the performance of its particular 
duties. One desiring to obtain a loan would not go to the escrow department or 
to the insurance department. Nor would one desiring to procure fire insurance go 
to the rental or real estate sales departments. The fact that evidences of title, 
insurance policies, and like documents which would pass to the purchaser on full 
performance might be physically kept in the escrow jacket, ought not to lead any 
one to believe that the escrow clerk had authority to issue policies or change the 
terms of the policies already written. To hold otherwise would be to ignore mod- 
ern business practices with which the average person is presumed to be familiar, 
and as evidence that the respondent Allen so understood the situation, it may be 
mentioned that he notified the insurance department of the bank by letter when 
possession actually changed, but unfortunately he did not give that department 
notice of the change of use from that of a dwelling house to that of a place of 
public entertainment, which would increase the risk and the rate. 

No authority is cited, and we have found none, which goes to the extent 
necessary to sustain the judgments appealed from. 

Respondents cite many authorities, of which the following are fairly repre- 
sentative: Arff v. Star Fire Insurance Co., 125 N. Y. 57, 25 N. E. 1073, 10 L. R. 
A. 609, 21 Am. St. Rep. 721; Bodine v. Exchange Fire Insurance Co., 51 N. Y. 
117, 10 Am. Rep. 566; Steele v. German Insurance Co., 93 Mich. 81, 53 N. W. 
514, 18 L. R. A. 85; Bennett v. Council Bluffs Insurance Co., 70 Iowa, 600, 31 
N. W. 948; Isaac v. Donegal & Conoy Mutual Fire Insurance Co., 308 Pa. 439, 
162 A. 300: Royal Indemnity Co. v. Hook, 155 Va. 956, 157 S. E. 414; Barone v. 
Etna Life Insurance Co., 260 N. Y. 410, 183 N. E. 900; American National Bank 
v. Bartlett (C. C. A.) 40 F.(2d) 21. 

Had the transaction here in question been had with a clerk in the insurance 
department of the Spokane Savings Bank, these authorities might be applicable; 
but none of them reach the particular point upon which this case must turn. 

[4] On the other hand, the appellants rely upon a line of cases which go 
beyond what is here involved and, perhaps, further than we would care to go 
but which certainly justify the holding that the escrow clerk had no authority, 
either real or apparent, to bind the insurance companies to a change of use 
creatly increasing the risk. Among such authorities are Globe & Rutgers Fire 
Insurance Co. v. McGinnis (C. C. A.) 29 F.(2d) 357; Meadows v. American 
Eagle Fire Insurance Co., 104 W. Va. 580, 140 S. E. 552; Royal Insurance Co. 
v. Eggleston, 19 Ala. App. 638, 99 So. 828; Neiman v. Hawkeye Securities Fire 
Insurance Co., 205 Iowa, 119, 217 N. W. 258. Appellants also cite and rely upon 
our case of Day v. St. Paul Fire & Marine Ins. Co., 111 Wash. 49, 189 P. 95. 

Many other of our cases are cited on one side or the other, such as Henschel 
v. Oregon Fire & Marine Insurance Co., 4 Wash. 476, 30 P. 735, 31 P. 332, 765, 
but none are sufficiently in point to warrant analysis and discussion. 

Taking into consideration every reasonable inference in favor of the respond- 
ents, we still can see here no evidence and no inference from the evidence which 
would warrant any reasonable mind in drawing the conclusion that the escrow 
clerk had any apparent authority to bind the insurance companies to a change of 
use which would increase the risk; and that a change of use from that of a pri- 
vate dwelling to that of a place of public entertainment would very materially 
increase the risk is not denied. 

The judgment is reversed, with directions to dismiss the action. 

Beals, C. J., and Main, Mitchell, Millard, Stienert, and Blake, JJ., concur. 

Holcomb and Geraghty, JJ., dissent. 
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NEW YORK & CUBA MAIL S. S. CO. v. AMERICAN S. S. OWNERS’ MUT. 
PROTECTION & INDEMNITY ASS’N, Inc. No. 432. 
Circuit Court of Appeals, Second Circuit. Aug. 7, 1934. 
72 Federal Reporter(2d) 694. 
1. INSURANCE. 

Where club insurance collision policy indemnified assured for loss or damage 
to carrying ship’s cargo, and in settlement, on equal fault basis, of liabilities 
resulting from collision, carrying ship’s contributions in general average were 
treated as liability and hence as part of damages of noncarrying ship, which, hav- 
ing sustained the lesser damage, paid difference to carrying ship’s owner, which 
paid to cargo amount recovered on account of general average contributions, 
insurer was liable only on basis of single liability, and carrying ship’s owner could 
not recover loss consequent on addition to noncarrying ship’s damages amount of 
noncarrying ship’s liability to reimburse carrying ship’s cargo for general average 
contributions, which correspondingly reduced carrying ship’s recovery from non- 
carrying ship. 

(For other cases, see Insurance, Dec. Dig. § 490.) 

2. INSURANCE. 

Where club insurance policy indemnified assured for loss or damage arising 
from collision with another ship to extent that such liability was not covered by 
hull insurance containing clause for settlement of claims thereunder on principle 
of cross-liabilities and exempting hull underwriters from liability for any sum 
which assured should pay or become liable to pay in respect of insured ship's 
cargo, principle of cross-liabilities did not apply to settlement of collision loss or 
damage not covered by hull insurance, and club insurer was liable, on basis of 
single liability, for any collision loss or damage imposed by law on assured and 
not covered by hull insurance. 

(For other cases, see Insurance, Dec. Dig. § 490.) 

3. INSURANCE. 

Where club insurance policy required indemnity for loss or damage arising 
from collision with another ship to extent that such liability was not covered by 
hull insurance containing clause for settlement of claims thereunder on principle 
of cross-liabilities, modification of hull insurance by substituting four-fourths for 
three-fourths as proportion to be paid by hull underwriters in event of liability 
held not to eliminate liability under club insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 411.) 

6. INSURANCE. 

Where club insurance policy indemnified assured for loss or damage arising 
from collision with another ship to extent that such liability was not covered by 
hull insurance containing clause for settlement thereunder on principle of cross- 
liabilities and exempting hull underwriters from liability for any sum which 
assured should pay in respect of insured ship’s cargo, and in settlement, on equal 
fault basis, of liabilities resulting from collision, carrying ship’s contributions in 
general average were treated as liability and hence as part of damages of non- 
carrying ship, which having sustained the lesser damage, paid difference to carry- 
ing ship’s owner, which paid to cargo amount recovered on account of general 
average contributions, carrying ship’s owner could not recover from club insurer 
loss consequent on addition to noncarrying ship’s damages amount of noncarrying 
ship’s liability to reimburse carrying ship's cargo for general average contributtions, 
which correspondingly reduced carrying ship’s recovery from noncarrying ship 
(Harter Act § 3 [46 USCA § 192]). 

(For other cases, see Insurance, Dec. Dig. § 490.) ; 

Appeal from the District Court of the United States for the Southern District 
of New York. / 

Libel by the New York & Cuba Mail Steamship Company against the Ameri- 
can Steamship Owners’ Mutual Protection & Indemnity Association, Incorporated. 
From a partly adverse decree (4 F. Supp. 347) the libelant appeals, and respondent 
files assignments of error and also seeks a reversal. 

Decree reversed, and libel dismissed. 
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Bigham, Englar, Jones & Houston, of New York City (Oscar R. Houston and 
Leonard J. Matteson, both of New York City, of counsel), for libelant-appellant. 

Kirlin, Campbeli, Hickox, Keating & McGrann, of New York City (Cletus 
Keating and Roger Siddall, both of New York City, of counsel), for respondent- 
appellee. 

Before Manton, Swan, and Chase, Circuit Judges. 

Cuase, Circuit Judge. 

Faults in navigation by both ships brought the libelant’s steamship Mexico 
into collision in the harbor at New York with the steamship Hamilton. The master 
of the Mexico justifiably there incurred expenses of a general average nature. 
These expenses were stated by average adjustors and cargo contributed accordingly. 

Suits against each vessel, in one of which this libelant sued both as owner of 
the Mexico and bailee of her cargo, were settled on an equal fault basis. In the 
computation between the ships, the contributions in general average made by the 
Mexico’s cargo were treated as a liability of the Hamilton and accordingly as 
part of its collision damages, and, when the balance was struck, the Hamilton, 
having sustained less damage than the Mexico, paid the difference to the libelant. 
The libelant paid to the cargo of the Mexico the amount which was recovered 
from the Hamilton on account of the general average contributions by the Mexico’s 
cargo. 

The Mexico carried hull insurance under policies having collision or running 
down clauses with provision for settlement of losses on the basis of cross- 
liabilities and tried to collect thereunder one-half of the amount which had been 
treated as the Hamilton’s collision damages in its settlement with the Hamilton. 
The hull underwriters paid the libelant one-half of the amount of the direct dam- 
age sustained by the Hamilton and accounted for by the Mexico, but refused to 
pay the libelant what it actually lost by the reduction in its recovery from the 
Hamilton to the extent that the Hamilton added to its other damages the amount 
of its liability to reimburse the Mexico’s cargo for general average contributions. 
This refusal was based on a provision in the collision clauses in the policies that 
such clauses “in no case shall extend to any sum the assured may become iiable 
to pay * * * in respect to cargo * * * of the insured vessel.” 

The Mexico also was insured by the respondent appellee under so-called club 
insurance in accordance with the respondent’s by-laws. The insurance was to the 
effect, subject to certain limitations not now in issue, that the respondent would 
indemnify the Mexico for its liability for loss or damage arising from collision 
with another vessel or craft to the extent that such liability was not covered by 
hull insurance described, inter alia, as being subject to settlement on the principle 
ot cross-liabilities. Respondent’s by-laws, art. WIII, § 6, clause 2. Such described 
hull insurance was the kind carried by the Mexico. The respondent’s insurance 
liability also extended, with limitations not now in issue, to indemnify for loss or 
damage to or in connection with cargo carried on board the Mexico. Respondent’s 
by-laws, art. VIII, § 6, clause 5. 

The District Judge, following his decision in The Toluma-Sucarseco Case 
(D. C.) 4 F. Supp. 344, in which our decision on appeal is handed down herewith, 
\ktieselskabet v. Sucarseco, 72 F.(2d) 690, held that the respondent was liable for 
one-half of the physical damage to the Mexico’s cargo, but denied recovery for 
that part of the libelant’s claim which was based on contributions by the Mexico’s 
cargo in general average which had been settled for by the Hamilton and treated 
as damage sustained by the Hamilton in the adjustment hetweer: the two ships. 
This liability was considered to be imposed upon the respondent under clause 2 
above mentioned, though not under clause 5 of the same article and section. The 
distinction was drawn on the ground that the respondent was bound to adjust a 
claim for laibility for collision loss or damage under clause 2 on the principle of 
cross-liabilities but under clause 5 only on the basis of single liability, and, since 
the balance struck between the two ships was in favor of the Mexico, the Mexico 
had suffered no loss for which the respondent was liable unless the basis of 
settlement was that of cross-liability. 

[1] It is convenient to determine first the correctness of the decision below as 
to the basis on which the respondent was bound by its liability insurance to 
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indemnify under either clause 2 or clause 5. There was no express provision in 


either clause that settlement should be made, where both vessels were at fault for 
the collision, on the basis of cross-liabilities. As to clause 5, the subject of cross- 
liabilities is not mentioned either in the clause itself or in any of its subdivisions, 
Since there is nothing whatever to indicate that the respondent agreed to indemnify 
for losses adjusted under clause 5 on any other basis than that of single liability 
which follows as a matter of course under well-settled principles of maritime law 
which will be presently discussed, the trial judge was clearly right in holding that 
the Mexico, which paid the Hamilton nothing, had no liability for which it was to 
be indemnified by the respondent under clause 5. 

[2, 3] Under clause 2, however, which made the respondent liable, except to 
the extent of a now immaterial deduction, to indemnify the libelant for liability 
for collision loss or damage which was uot covered by hull policies under which 
settlement was to be made on the basis of cross-liabilities, the District Judge was 
of the opinion, and held, that the respondent was bound to settle on the same 
basis; 1. e., cross-liability. To this construction we cannot agree. Nor does our 
decision depend at all on any technical construction of the clause. In plain and 
simple language the respondent agreed to indemnify the libelant for liability for 
coliision loss or damage for which hull underwriters were not liable when the 
liability of such hull underwriters was determined on the principle of cross- 
liabilities. The engagement of the respondent was not to settle for any additional 
loss or damage liability on the same basis hull underwriters were bound to adjust 
losses, but to indemnify for any additional liability for loss or damage; and, since 
the parties did not in any way define such liability, it follows that it was only 
what was additional liability of the Mexico as a matter of law. 

Clause 2 reads as follows: 


“(2) Liability for loss or damage arising from collision with another vessel 
or craft to the extent only that such liability is not or would not be covered by 
hull policies under a clause in words or substance as follows: 

“*And it is further agreed, that if the Ship hereby insured shall come into 
collision with any other Ship or Vessel, and the Assured shall in consequenice 
thereof become liable to pay, and shall pay by way of damages to any other per- 
sor. or persons any sum or sums not exceeding in respect of any one such colli- 
sion the value of the Ship hereby Insured, we, the Assurers, will pay the Assured 
such proportion of three-fourths of such sum or sums so paid as our subscriptions 
hereto bear to the value of the Ship hereby insured. And in cases where the lia- 
bility of the Ship has been contested with the consent in writing of a majority of 
the underwriters on the hull and/or machinery (in amount) we will also pay a 
like proportion of three-fourths of the costs thereby incurred or paid; but wher 
both Vessels are to blame, then, unless the liability of the Owners of one or both 
of such Vessels becomes limited by law, claims under the Collision Clause shall 
be settled cn the principle of Cross-Liabilities as if the Owners of each Vessel 
had been compelled to pay to the Owners of the other of such Vessels such one- 
half or other proportion of the latter’s damages as may have been properly 
allowed in ascertaining the balance or sum payable by or to the Assured in con- 
sequence of such collision; and it is further agreed that the principles involved in 
this clause shall apply to the case where both Vessels are the property, in part or 
in whole, of the same owners, all questions of responsibility and amount of lia- 
bility as between the two ships being left to the decision of a single Arbitrator, if 
the parties can agree upon a single Arbitrator, or failing such agreement, to the 
decision of Arbitrators, one to be appointed by the Managing Owners of both 
Vessels, and one to be appointed by the majority (in amount) of Underwriters 
interested in each Vessel; the two Arbitrators chosen to choose a third Arbitrator 
before entering upon the reference, and the decision of such single, or of any two 
of such three Arbitrators, appointed as above to be final and binding. Provided 
always that this clause shall in no case extend to any sum which the Assured 
may become liable to pay, or shall pay for removal of obstructions under statutory 
powers, for injury to harbours, wharves, piers, stages, and similar structures, con- 
Sequent on such collision, or in respect of the cargo or engagements of the Insured 
Vessel, or for Joss of life, or personal injury.’ 

“(a) Each claim hereunder shall be subject to a deduction of $50.” 
’ 
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It was stipulated that the running down clause incorporated in clause 2 was 
modified by substituting four-fourths for three-fourths as the proportion to be 
paid by hull underwriters in the event of liability, and it is suggested that this 
modification eliminated clause 2 altogether, but that obviously needs no comment. 

Were the claim here asserted something covered by the running down clause, 
it might well be that the respondent became bound to adjust any such additional 
liability on the same principle of liability as between the ships that hull under- 
writers were bound to recognize. This might well apply to the additional one- 
fourth had the clause been unmodified and the liability of hull underwriters under 
the running down clause left at the original three-quarter proportion. That ques- 
tion is not before us, however, since the running down clause as modified per- 
mitted full recovery under the hull policies. 

The point here is whether claims wholly outside the running down clause 
must by implication be settled on the same basis that governs the settlement of 
claims within it. The proviso at the end of the clause excludes “any sum which 
the Assured may become liable to pay, or shall pay * * * in respect of the 
cargo of the Insured Vessel. * * *” If the claim made here is not one “in 
respect of the cargo” of the Mexico, it was within the coverage of the hull 
policies, and consequently excluded from the club insurance under which the claim 
is here made. The only alternative is that the claim is “in respect of the cargo.” 
In such event no part of the running down clause in the hull insurance can apply 
to it, for there was a total exclusion of this kind of liability. The last situation 
heing the only one in which the respondent can be liable in any event on the claim 
here made, its liability must be determined without using the running down clause 
dealing with liability under hull policies except to show what liability was covered 
under those policies for the purpose of excluding that to get at the true coverage 
of the respondent’s club insurance. 

[4-6] Section 3 of the Harter Act (46 USCA § 192) aside, cargo which sus- 
tains physical damage in a collision between two vessels may, when both are at 
fault, since it is itself blameless, recover under our law in full from either. The 
Atlas, 93 U. S. 302, 23 L. Ed. 863. Cargo cannot, however, because of the above- 
mentioned section of the Harter Act, recover from the carrying ship when that 
ship, though at fault, is entitled to the benefit of the act. It may nevertheless 
recover of the noncarrying vessel, also at fault, its full damages. The Chat- 
tahooche, 173 U. S. 540, 19 S. Ct. 491, 43 L. Ed. 801. We have held in Aktiesel- 
skabet v. Sucarseco, 72 F.(2d) 690, handed down with this opinion, that the same 
rules apply to damage to cargo due to contributions in general average. Further- 
more, in the division of the damages between the ships when both are at fault, 
the noncarrying ship, which must pay for the damage to the cargo of the carrying 
ship, may treat that as a part of its own collision damage in the computation to 
determine which ship must pay the other. Erie R. Co. v. Erie & W. Transp. Co., 
204 U. S. 220, 27 S. Ct. 246, 51 L. Ed. 450; The Chattahooche, supra. Now the 
owners of the Mexico have sustained a loss in respect of its cargo because the 
Hamilton was entitled to add its liability to the Mexico’s cargo to its other dam- 
ages in the division, and thereby the amount they would otherwise have received 
from the Hamilton has been pro tanto diminished. This diminution was not due, 
however, to any liability of the Mexico to its own cargo or to the Hamilton, but 
simply because the Hamilton might offset its own damage in the division and 
such damage included its liability to the Mexico’s cargo. What resuited was a 
single liability of the Hamilton for the balance struck on the division of damages 
between the ship and consequently no liability on the part of the Mexico. 

Therefore the collision and its resulting damage did not as a matter of law 
impose any liability upon the Mexico for collision loss or damage, and so the 
respondent is not liable for it did not insure against any loss sustained by the 
libelant. The North Star, 106 U. S. 17, 1 S. Ct. 41, 27 L. Ed 91; The Khedive, 
7 A. C. 795; London Steamship Owners Ins. Co. v. Grampian Steamship Co., 24 

B. D. 663. 

As this fully disposes of the appeal, other points argued and briefed need not 
be discussed. 

Decree reversed, and libel dismissed. 
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AUTOMOBILE. 


NEW AMSTERDAM CASUALTY CO. v. J. H. BLACKSHEAR, Inc. 
Supreme Court of Florida. April 27, 1934. 
On Rehearing Sept. 28, 1934. 
156 Southern Reporter 695. 
1. INSURANCE. 

Covenants in policies providing for appraisal are valid, and appraisals under 
such policies are conditions precedent to actions on policies. 

(For other cases, see Insurance, Dec. Dig. §§ 567, 612[3].) 

2. INSURANCE. 

Insured cannot compel payment of loss until he procures particular kind of 
evidence required by policy when applicable, or shows that he is unable to procure 
it. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE. 

Insurer must invoke appraisal clause in policy in good faith to be entitled to 
benefit thereof. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

4. INSURANCE. 

Insured may refuse to submit to appraisal required by policy, unless insurer 
affirmatively admits liability for some recoverable amount. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

5. INSURANCE. 

In action on policy, plea in abatement alleging that insured refused insurer's 
demand for appraisal as provided by policy held insufficient for failure to show 
that demand for appraisal excluded question of liability. 

(For other cases, see Insurance, Dec. Dig. § 640[5].) 

On Rehearing. 
6. INSURANCE. 

In action on automobile policy to recover cost of repairs after accident, re- 
fusal to permit witness who testified as to amount he offered for automobile at 
time of collision, and who estimated cost of necessary repairs, to testify on cross- 
examination as to what he allowed insured for automobile before repairs were 
made, held error, where policy limited insurer’s liability to actual cash value at 
time of collision. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

En Banc. 

Error to Circuit Court, Sarasota County; Paul C. Albritton, Judge. 

Action by J. H. Blackshear, Incorporated, against the New Amsterdam Cas- 
ualty Company. Judgment for plaintiff, and defendant brings error. 

Reversed and remanded. 

Claibourne M. Phipps, of Tampa, for plaintiff in error. 

Henry L. Williford and James E. Kirk, both of Sarasota, for defendant in 
error. 

Per Curiam. 

\n insurance policy contained the following provision: 

“Condition J: In case of a disagreement as respects loss under Insuring Agree- 
ment (3) sugh loss shall, upon written demand of either party hereto, be deter- 
mined by two appraisers, one to be appointed by each party. If these two ap- 
praisers cannot agree, they may select a third and the award in writing of any two 
appraisers shall determine the nature and extent of the loss. Each appraiser shall 
be paid by the party appointing him, but the other expenses of the appraisal and of 
the third appraiser, if any, shall be paid equally by the parties.” 

In a suit on the policy the defendant insurer filed a plea in abatement to the 
declaration to which plea the court sustained a demurrer. The plea was in sub- 
stance as follows: 

“That it is provided in and by said policy, among other things, to-wit: 
““Condition J}: In case of a disagreement as respects loss under Insuring Agree- 
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ment (3) such loss shall, upon written demand of either party hereto, be deter- 
mined by two appraisers, one to be appointed by each party. If these two ap- 
praisers cannot agree, they may select a third and the award in writing of any 
two appraisers shall determine the nature and extent of the loss. Each appraiser 
shall be paid by the party appointing him, but the other expenses of the appraisal 
and of the third appraiser, if any, shall be paid equally by the parties. 

“That after the occurrence of the supposed loss to plaintiff a disagreement 
arose as respects the loss under the insurance agreement and this defendant, prior 
to the institution of suit, made written demand that the said loss be determined by 
appraisers in accordance with said Condition J but that said plaintiff failed and 
refused to agree thereto and that the amount of such loss was not prior to the in- 
stitution of suit and has not been determined in accordance with the terms of said 
policy.” 

[1] Covenants in policies of insurance, which provide for appraisal by arbi- 
trators of the amount of any loss claimed by an insured, are valid and are binding 
upon the parties, if they are appropriately invoked. Appraisals, as provided for in 
such covenants, are conditions precedent to the right of the insured to maintain an 
action on the policy. Southern Home Ins. Co. v. Faulkner, 57 Fla. 194, 49 So. 
542, 131 Am. St. Rep. 1098. : 

[2] The object of an appraisal clause like that above quoted is to fix, by the 
contract of insurance itself, a certain mode by which the amount of any claim re- 
quired to be paid shall be ascertained. And the insured cannot compel payment of 
any amount claimed as a loss under the policy unless he shall procure the partic- 
ular kind of evidence required by the contract when applicable, or show that by 
time or accident he is unable to do so. North British & Mercantile Ins. Co. v. 
Robinett & Green, 112 Va. 754, 72 S. E. 668; Duval County v. Charleston Engineer- 
ing & Contracting Co., 101 Fla. 341, 134 So. 509. 

[3, 4] But to entitle the insurer to the benefit of such an appraisal clause as 
that involved in this case, the clause must have been invoked in good faith by the 
insurer. And since the object of the appraisal clause is merely to fix the amount 
of recoverable damage, it follows that unless liability under the policy for some 
recoverable amount is affirmatively admitted by the insurer when appraisal is de- 
manded, a refusal of the insured to submit to an appraisal would not be unjustified, 
since the law does not require the insured to submit to a purely speculative ap- 
praisal of damages as to which it may be contended no liability at all exists. 

[5] In this case the plea in abatement failed to aver all the essentials required 
for the setting up of a good plea under condition J of the policy sued on, because 
the plea did not sufficiently and definitely show that insurer had invoked the con- 
dition as a means of determining a disagreement with insured as to the mere amount 
of a loss. The plea being susceptible of construction to the effect that the condi- 
tion was attempted to be invoked to determine not only the amount, but the li- 
ability as well, it was not sufficient to establish that insured’s refusal to have ap- 
praisers was in violation of the policy; therefore the plea was bad on that score. 

Other assigned errors have been considered. by the court, but are not sustained 
as being of such prejudicial nature as to warrant reversal. The evidence clearly 
showed liability. And the amount of the recovery, being the sum of $370.20 as 
against a claim of $495.20 occasioned by collision, is supported by ample proof and 
Is not unreasonable nor outside the scope of what is recoverable under the policy. 
_ After the appeal was lodged in this court, counsel for the defendant in error 
fled a petition here for allowance of an additional attorney’s fee for services 
required to be rendered in this court on this appeal. It appears that the recovery 
of $150 attorney’s fees already allowed in the court below with respect to this suit 
is ample compensation for ‘the enforcement of the claim which has resulted in a 
judgment of the amount here involved, even if additional attorney’s fees in this 
court can be allowed at all. The petition for additional fees is therefore denied, 
and the judgment is affirmed. 

\ffirmed. 

Davis, C. J., and Whitfield, Terrell, and Buford, JJ., concur. 

Ellis and Brown, JJ., dissent. 

Ellis, Justice (dissenting). 

I think the plea is good. Clauses in insurance policies like that set out in this 
plea are not intended to oust the court of jurisdiction either on the question of 
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liability or amount of damages. In the last analysis such clauses are an agreement 
between the parties that the insured shall procure a certain kind of evidence, which, 
although not binding on the court as to the amount of damages to be assessed, vet 
may constitute evidence as to such amount. : 

Compliance with the condition is precedent to the right to bring an action. [ 
do not agree that the plea bore upon its face evidence of bad faith. Nor was it 
necessary to admit liability. 

3rown, Justice (dissenting). 

I concur with Mr. Justice Ellis’ dissent. Under the language of the policy, 
which was binding on both parties, the plea in abatement was, in my opinion, good, 
and that the action of the trial court in sustaining demurrer thereto constituted 
reversible error. 


On Rehearing. 
Per Curiam. 


[6] The application for rehearing in this case was granted solely for the 
purpose of reconsidering the question as to whether or not the court below erred 
in denying the motion for new trial, particularly with reference to the seventeenth 
ground thereof, which reads as follows: “The court erred in refusing to permit 
the witness Jungmeyer to testify as to the amount which he paid or allowed the 
plaintiff for the automobile involved in the suit before repairs were made.” 

The declaration is in rather general terms as to the nature of the loss or dam- 
ages claimed, but the bill of particulars claims damages for “costs of repair and 
replacement of parts,” etc., itemizing the same, in the total sum of $495.20. This 
claim, unless it exceeded the cash value of the automobile before the accident, 
appears to have come wihtin the terms of the policy, which limited the liability of 
the company, as respects the automobile, “to the actual cash value of the property 
damaged or destroyed at the time of the collision or upset, or the cost of its suit- 
chle repair or replacement.” The plaintiff having elected to sue for the latter, or to 
confine its evidence thereto by its bill of particulars, and the defendant not having 
demurred to the declaration, nor objected to the bill of particulars, the defendant 
in error contends that the court did not err in respect to the matter complained of 
in the seventeenth ground of the motion for new trial, as the only question was the 
cost of repairs and replacements. It appears that the theory of plaintiff's case, as 
recognized on the trial, was to recover what the cost of repairs and replacements 
necessary to place the car in as good condition as it was before the accident would 
have amounted to. Plaintiff did not actually make such repairs or replacements nor 
have them made. The rule, applicable in many cases, that the measure of damage is 
the difference between the market value before and after the accident, would 
probably not have been applicable here, and the testimony in question not admis- 
sible, had it not been that there was testimony tending to show that the cost of 
necessary repairs and replacements, if made, would have equalled or exceeded the 
cash value of the property at the time of the collision. The plaintiff could not 
recover more than that. There was evidence tending to show that the value at the 
time of the collision was $495. Jungmeyer testified that he offered that much for 
it ina trade. Jungmeyer testified as to the estimated cost of the necessary repairs. 
He bought the car from plaintiff before repairs were made. Such being the case, 
the witness Jungmeyer, in view of his previous testimony, should have been per- 
mitted, on cross-examination, to answer the defendant’s questions as to what he 
paid or allowed the plaintiff for the automobile before it was repaired. This was 
legitimate cross-examination; if for no other reason, because it went to the reason- 
ableness and credibility of his testimony as to what it would have cost to repair the 
automobile and make the necessary replacements. 

































For this error, our former judgment of affirmance is set aside, and the judg- 
ment of the court below reversed and the case remanded. 

Reversed and remanded. 

Davis, C. J., and Whitfield, Terrell, and Buford, JJ., concur. 

Ellis and Brown, JJ., concur specially. 

Brown, Justice (concurring specially). 
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I do not think the above question was presented in plaintiff in error’s original 


brief in the manner required by rule 20, and therefore should not now be considered 
as ground for reversal. But I think the judgment below should be reversed tor 
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the reasons stated in the dissenting opinions heretofore submitted by Mr. Justice 
Ellis and the writer. 


Ellis, J., concurs in the views expressed by Mr. Justice Brown. 


BLAIR v. TRAVELERS’ INS. CO. et al. 
GARVEY v. SAME. 
Supreme Judicial Court of Massachusetts. Worcester. Oct. 30, 1934. 
192 Northeastern Reporter 467. 
i. INSURANCE. 

In suits to apply in satisfaction of personal injury judgments alleged obligation 
of automobile insurer for damages sustained by operation of insured’s automobile, 
evidence established that automobile driven by guest of employee of insured under 
employee’s supervision for convenience and pleasure of guest and wer was 
operated with consent of insured, authorizing recovery by plaintiffs (G. L. [Ter 
Ed.] c. 90, § 34A; c. 214, § 3, cl. 10). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE. 

In suits to apply in satisfaction of personal injury judgments alleged obligation 
of automobile insurer for damages sustained by operation of insured automobile 
where, other than as appeared in complaint, record did not disclose amount of 
judgment for plaintiff, judgment could not be entered for plaintiff in excess of 
minimum required by compulsory insurance law (G. L. [Ter. Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Superior Court, Worcester County; D. F. Dillon, Judge. 

Two suits in equity by Henrietta L. Blair and by Timothy J. Garvey, as 
administrator of the estate of Daniel Garvey, against the Travelers’ Insurance 
Company and another. From final decrees dismissing the suits, plaintiffs appeal. 

Reversed, and decrees directed to be entered for plaintiffs. 

E. A. Ryan, of Worcester, for appellants. 

D. F. Gay, of Worcester, for appellees. 

Pierce, Justice. 

These two suits in equity are brought under G. L. (Ter. Ed.) c. 214, § 3, cl. 10, 
to reach and apply in satisfaction of judgments obtained in the superior court the 
alleged obligation of the defendant insurance company, under a motor vehicle 
policy. The policy was issued to one Benzion Toren, owner of an automobile 
alleged to have been used on the public highway by one Bernard Dion, or by one 
hernard Perreault under the direct supervision of Bernard Dion, with the express 
or implied consent of said Benzion Toren. The defendant in its answer admitted 
its right to issue policies of insurance under the so-called compulsory insurance 
law. St. 1925, c. 346. It further admitted that on August 27, 1931, it entered 
into a contract of insurance with said Benzion Toren under the compulsory motor 
vehicle insurance law, as prescribed by St. 1926, c. 368, § 2; St. 1928, c. 381, § 4; 
G. L. (Ter. Ed.) c. 90, § 34A. It is not denied that the sedan owned by said 
Toren, bearing registration plates No. 357915, covered by a certificate of insurance 
issued by the defendant, on October 25, 1931, was being operated or used by one 
Bernard Dion or Bernard Perreault on a public highway known as Southbridge- 
Dudley Road. 

It appears in the testimony reported under G. L. (Ter. Ed.) c. 214, § 24, and 
under Rule 76 of the superior court (1932) that said Dion and Perreault operated 
the automobile on the road and date in question in a manner which caused the 
death of one Daniel Garvey and severe, painful, physical injuries to the plaintiff 
—- L. Blair. It also appears in said undisputed testimony that the admin- 

strator of Garvey and the plaintiff Blair brought individual actions of tort in the 
superior court and that each of them recovered judgment against the said Bernard 
Dion and the said Bernard Perreault for substantial sums of money and the 
costs of their respective actions, and that the judgments remain unsatisfied. 

ST. CTee: Ed.) c. 214, § 3, cl. 10, provides for suits to reach and apply the 
obligation of an insurance company to a judgment debt under a motor vehicle 
lability policy, as defined in G. L. (Ter. Ed.) c. 90, § 34A, which has not been 
satisfied within thirty days after the date it was rendered. The material portion 
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of said insurance act is as follows: “The following words, as used in sections 
thirty-four A to thirty-four J, inclusive, shall have the following meanings: * * * 
‘Motor vehicle liability policy,’ a policy of liability insurance which provides indem- 
nity for or protection to the insured and any person responsible for the operation 
of the insured’s motor vehicle with his express or implied consent against loss 
by reason of the liability to pay damages to others for bodily injuries, including 
death at any time resulting therefrom, * * * sustained during the term of said 
policy by any person other than employees of the insured or such other person 
responsible as aforesaid who are entitled to payments or benefits under the 
provisions of chapter one hundred and fifty-two, and arising out of the ownership, 
operation, maintenance, control or use upon the ways of the commonwealth of 
such motor vehicle, to the amount or limit of at least five thousand dollars on 
account of injury to or death of any one person, and, subject to such limits as 
respects injury to or death of one person, of at least ten thousand dollars on 
account of any one accident resulting in injury to or death of more than one 
person. * * *” 

[1] The defendant contends that the motor vehicle was not being operated by 
Dion at the time of the accident, and that if it was operated or used by him, such 
operation or use was without the express or implied consent of the insured. This 
position of the defendant presents the only live issue in the cases. The trial 
judge filed the following “Memoranda and Order for Decree”: “After hearing, 
the Court finds that on the twenty-fifth day of October 1931 Bernard Dion was 
operating a Dodge Sedan owned by Benzion Toren, and bearing registration 
plates No. 357915, but that the operation, management and control of said auto- 
mobile by said Bernard Dion, or by his companion, Bernard Perreault, at the time 
of the accident was without either the express or implied consent of the owner, 
Benzion Toren, and, therefore, the prayers of the plaintiff contained in the within 
bill are denied. It is hereby ordered that a decree be entered dismissing the 
within bill.” Thereafter final decrees were entered dismissing the bills. The 
cases are before this court on the appeals of the plaintiffs from th final decrees.’ 

The facts pertinent to the issue whether Bernard Dion had permission to use 
the motor vehicle at the time of the accident are as follows: For six weeks 
previous to the day of the accident Bernard Dion worked for Benzion Toren on 
his farm and without a license operated a truck used by Toren for the wholesale 
delivery of cider. The testimony does not disclose that Toren knew Dion had no 
license to operate his truck or cared if he had none. Dion testified, in substance, 
that a few days before the accident, which happened on Sunday October 25, 1931, 
he learned that his employer wished to sell his sedan, which was registered and 
insured as above stated: that he told Toren he had a customer for the sedan, if he 
(Toren) wished to sell it and Toren said, yes; that Dion said he would like to 
take it - home to Webster and on Sunday morning he would take it to Worcester 
and show it to the party and would bring back either the money or the sedan on 
Monday when he returned to work, and Toren said “Take the car.” There was 
further testimony that on Saturday October 24, 1931, Dion worked on the place 
and left without the sedan between six and seven p. m.; that it was then standing 
in the back yard; that Toren saw it there before he went to bed at about eleven 
p. m.; that he had the registration card in his pocket when he went to bed and 
when he got up in the morning: Dion did not come for the registration card and 
there is no evidence that Toren or Dion thought of the fact that the registration 
card should be with the sedan. There is no evidence that Toren gave any 
instructions whatsoever as to the use of the sedan between the time it should be 
taken and the time for its return if it was not sold. Saturday Dion drove 
the sedan to Webster and on Sunday drove it to Worcester. For reasons which 
are not material to the issue it was not sold at Worcester and Dion drove it back, 
and on Sunday evening, with the deceased Garvey, drove to Southbridge, where 
he met the plaintiff Henrietta Blair and a friend. They were afterwards joined 


1“Stipulation. It is hereby agreed between the parties that the issues involved in the above 
named cases are identical and it is therefore stipulated that the record in case #52427 Henrietta 
IL. Blair vs. The Travelers’ Insurance Co. et al. may be presented for the consideration of the 
Fu!l Bench of the Suprema Judicial Court and that the decision in said shall also be the 
decision in the other case.” 
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by Perreault. While returning the motor vehicle upset and burst into flames, 
causing the death of Garvey and injuries to Mrs. Blair. 

On the above facts, it is not material that Dion had no license to operate a 
motor vehicle, that he did not have the registration card, that he used the motor 
vehicle for his personal convenience and for the convenience or pleasure of 
invited guests; nor in these circumstances is it material that Dion permitted 
Perreault to operate the automobile in his presence and under his supervision. 
Boyer v. Massachusetts Bonding & Ins. Co., 277 Mass. 359, 363, 178 N. E. 523; 
Johnson v. O’Lalor, 279 Mass. 10, 12, 180 N. E. 525. See G. L. (Ter. Ed.) c. 90, 
§§ 11, 25. The case is covered by O’Roak v. Lloyds Casualty Co. (Mass.) 189 
N. E. 571. Upon the reported testimony the ruling of the trial judge in effect 
that the plaintiffs could not recover was wrong. The evidence required a finding 
that the outomobile was operated by Dion with the express or implied consent 
of Toren. 

[2] Other than appears in the_bills of complaint, the record in these suits in 
equity does not disclose the amount of the judgment for the plaintiff in either 
action in the Superior Court. The answer of the defendant admits it entered into 
a contract of insurance with said Benzion Toren under the complsory motor 
vehicle insurance law as above described, but it does not admit, and the bill 
of complaint does not charge, that the policy of insurance issued was in excess 
of the minimum amount prescribed by the compulsory insurance law. The remedy 
in that court for not answering “fully, directly and specifically to every material 
allegation or statement in tle bill” is by “a motion to strike out the whole or 
any part of an answer on the ground that it discloses no defense” or by a motion 
“to take for confessed the whole or any part of a bill for want of sufficient 
answer.” Rule 29 of the Superior Court (1932). In the absence of evidence 
that the defendant issued a policy to Benzion Toren in excess of the minimum 
required by the compulsory insurance law, St. 1925, c. 346, § 1, St. 1926, c. 368, 
§ 2, St. 1928, c. 381, § 4, St. 1930, c. 340, § 1, G. L. (Ter. Ed.) c. 90, § 34A, it 
is plain that judgment could not have been entered for the plaintiffs against the 
defendant for the amount of the judgment in either action at law. In these 
circumstances the decrees must be reversed and in accord with the defendaut’s 
concession decrees be entered for the plaintiffs in the amounts of $5,000 as 
required by the compulsory insurance law, St. 1925, c. 346, § 1, as amended G. L. 
(Ter. Ed.) c. 90, § 34A, and the cases be remanded to the Superior Court to 
determine such further amounts, if any, as may be found due the plaintiffs under 
the form of insurance policy issued by the defendant to Benzion Toren. 

Decrees accordingly. 


CHURCH v. CONSOLIDATED INDEMNITY & INS. CO. No. 4. 
Supreme Court of New Jersey. Sept. 28, 1934. 
174 Atlantic Reporter 488. 


INSURANCE. 

Policy exempting from coverage assured’s “employee” injured while engaged 
in repair of assured’s automobile held not to cover a service station employee who, 
on his day off, was injured while pumping air into a tire when he went to assured’s 
garage to make automobile repairs for which assured agreed to pay. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

\ction by Solly Church against the Consolidated Indemnity & Insurance Com- 
pany. From an order striking defendant’s answer, defendant appeals. 

Reversed. 

Argued May term, 1934, before the Chief Justice and Parker and Bodine, JJ. 

Pomerehne, Laible & Kautz, of Newark (Henry Pomerehne, of Newark, of 
counsel), for appellant. 

Ely & Ely, of Rutherford (Jst. Stranahan Ely, of Rutherford, of counsel), for 
appellee. 

Per Curiam. 


The defendant appeals from an order striking its answer. The plaintiff recov- 
ered damages in an action brought against Samuel F. Cooke for whom defendant 
had written an accident insurance policy. The defendant disclaimed liability, and 
judgment was entered in default of pleadings. 
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The present action was brought to recover damages by reason of the judgment 
in the prior action remaining unsatisfied. 

The sole question is the extent of the coverage. It appears that Church was 
employed at a service station. He was asked by Cooke if, on his day off, he did 
not want to make some repairs to his automobile. Church agreed and went to 
Cocke’s garage in the rear of his home. While pumping air into the left rear tire, 
the tire rim suddenly blew off and caused the injuries for which complaint was 
made in the prior action. Cooke agreed to pay for the service. 

The policy provides that there should be no coverage for bodily injuries suf- 
fered by any employee of the assured while engaged in the repair of Cook’s motor- 
car. That Church was such employee seems clear. He was employed only, it is 
true. for a specific work. That circumstance made him no less an employee. The 
answer struck presented a legal defense and was neither sham nor frivolous. 

The judgment is reversed. 


LUCAS et al. v. UNITED STATES FIDELITY & GUARANTY CO. No. 13. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1934. 
174 Atlantic Reporter 712. 
1. INSURANCE. 


In action on automobile liability policy covering operation of automobile by 
insured or by person permitted to drive by adult member of insured’s family, 
instruction that as matter of law 18 year old son had no authority to permit any 
one to drive car because son was not “adult” within clause of policy held not error. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

In action on automobile liability policy covering operation of automobile by 
insured or by person permitted to drive by adult member of insured’s family, 
instruction that as matter of law an “adult” was person of 21 years of age or 
upward held proper. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

At common law, “adult” was person who had reached age of 21 as regards con- 
struction of word “adult” in automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 

Under provisions of automobile liability policy covering operation of auto- 
mobile by insured or by persons permitted to drive by adult member of insured’s 
family, “adult” meant one who had reached his legal majority, so that 18 year old 
son of insured was without authority to permit any one to drive car. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Supreme Court. 

Suit by Florence Lucas, by William H. Lucas, her next friend, and others, 
against the United States Fidelity & Guaranty Company. From a judgment for 
the defendant, the plaintiffs appeal. 

Affirmed. 

Heine & Laird, of Newark (John A. Laird, of Newark, of counsel), for appel- 
lants. 

King & Vogt, of Morristown (Harold A. Price, of Morristown, of counsel), 
for respondent. 

Brocan, Chief Justice. 

This is an appeal from a judgment in favor of the defendant below, the jury 
having returned a verdict of no cause of action. 

The instant suit had its origin in a judgment previously recovered by the pres- 
ent plaintiffs against one Ransom Roff under the following circumstances: The 
respondent here, an insurance company, had in 1931 issued a policy of insurance 
against liability from the negligent operation of an automobile to James Little, 
owner of the automobile in question. Vernon Little, his son, about eighteen years 
of age, had general permission from his father to drive the automobile. On the 
evening of August 27, 1931, he took the car out for a drive and was accompanied by 
the said Ransom Roff and the plaintiffs, Florence Lucas and Hazel O’Connor. 

It appears from the testimony that this group went to an inn where all indulged 
in drinking wine and beer. Then the group returned to the automobile and Vernon 
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Little, feeling “dizzy and dazed,” asked Roff to drive the car to the winter home 
of the Littles, in Butler, N. J. They spent some time in the house, and, Vernon Little 
having fallen asleep, Roff and the young ladies left him there and Roff undertook 
driving the young ladies home in the automobile and on the way met with an 
accident in which the girls were seriously injured. Suit was brought against Roff 
alone and judgments recovered which were not satisfied, and the present suit was 
then brought against the defendant company as the insurer of James Little, the 
owner of the automobile involved in the accident on the judgments recovered 
against Roff. 

The policy of insurance owned by Little provided that the named assured be 
indemnified against liability and likewise any other person lawfully using the car, 
providing such other person had the permission of the assured, “who, if an individ- 
ual, may give such permission through an aduli member of his household,” etc. 
Vernon Little was not an adult. 

[1] The grounds of appeal challenge the charge of the trial court, who instruc- 
ter the jury that as a matter of law Vernon Little had no authority to give per- 
mission to Roff to drive or use the automobile since he was not an adult member of 
Mr. Little’s family. The court further declared that an “adult” in this state is a 
person of the age of twenty-one years and upwards, and that Vernon Little, being 
admittedly eighteen years of age, was not an adult within the clause of the policy. 
The court none the less permitted the case to go to the jury in order that it might 
determine whether or not Roff “impliedly had authority from Mr. Little, the owner 
of the car, to drive it.” 

We find no error in the court’s charge to the jury. 

2, 3] The basis of the argument for reversal is that the court charged the jury 
as a matter of law that in New Jersey an “adult” is a person of twenty-one years 
of age or upward. With this we are in accord. At common law an “adult” was a 
person who had reached the age of twenty-one years. Bouv. Law Dict. (Rawle’s 
3d Rev.) 149; C. J. vol. 1, p. 1403. 

The remaining argument made by the appellant being premised upon this one 
point, that an “adult” may be a person under the age of twenty-one, consequently, 
has no merit. 

[5] The language of the policy is not ambiguous. It covered the operation of 
the automobile of the insured by such policyholder or by a person permitted so to 
do by him or by an adult member of his family. Vernon Little, the minor, not 
being an adult member of the family, was without authority to permit Roff to 
drive the car. 

The judgment for the defendant below will therefore be affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Het- 
field, Dear, and Wells—14. 

For reversal: None. 


HALLOCK v. AMERICAN CASUALTY CO. No. 99. 
Supreme Court of North Carolina. Oct. 10, 1934. 


176 Southeastern Reporter 241. 
1. INSURANCE. 
Ambiguous, uncertain, or doubtful clause in insurance policy should be con- 
strued against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Insurer could not avoid liability on policy covering automobile used for 
business and pleasure, for injury to automobile while driven by chauffeur without 
authority, on theory that coverage was limited to damage only while being operated 
for business and pleasure by owner or by some person authorized by him, where 
there was no such limitation in collision damage indorsement, but only in bodily 
injury clause. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


3. INSURANCE. : : 
Policy insuring against damage to automobile caused solely by accidental 
collision with another object either moving or stationary, including upsets, held 
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to cover injury where automobile driven by chauffeur failed to make sharp turn, 
ran off road and down bank and overturned. 
(For other cases, see Insurance, Dec. Dig. § 424.) 


Appeal from Superior Court, Buncombe County; Schenck, Judge. 

Action by F. William Hallock against the American Casualty Company. 
From a judgment of the superior court affirming a judgment of the county court 
for plaintiff, defendant appeals. 

Affirmed. 

This action was originally tried in the General county court of Buncombe 
county, N. C. The findings of fact and the judgment in the General county court 
are as follows: 

“This cause coming on to be heard at this the August, 1933, Term, of the 
General County Court of Buncombe County, before His Honor, J. P. Kitchin, 
Judge of said Court, without a jury, upon the evidence submitted by the parties 
under their stipulation and agreement filed in this cause, of date the 15th ‘day of 
August, 1933, and being heard, the Court finds the following facts: (1) That 
at the times hereinafter referred to, plaintiff was the owner of the Cadillac 
automobile referred to in the pleadings upon which defendant had issued to 
plaintiff, its policy of insurance No. P417261, containing a $50.00 Deductible 
Collision Damage Endorsement; that at the time of the damage to said car, 
said policy was in full force and effect. 

“(2) That in November, 1931, plaintiff and his wife took a trip from Asheville 
to Lincolnton, North Carolina, remaining in Lincolnton for several days, and 
while visiting in Lincolnton on November 28th, 1931, after returing from a drive 
in said car, plaintiff instructed his chauffeur, Joe Smith, colored, to put the 
car in the private garage where plaintiff kept it, and bring him the keys. 

“(3) That the said Joe Smith, in violation of said orders and instructions of 
his master and without any right of authority, took said automobile, and with 
another negro and two colored girls, started on a pleasure trip of his own to a 
neighboring town. 

“(4) That while said automobile was being operated by the said Joe Smith, 
as aforesaid, it came to a sharp curve in the road and could not make the turn, 
and ran off the road, down a bank and into some bottom land at the foot of said 
bank and upset, turning over on its side. 

“(5) That as a result of running off said road, and down said bank into said 
bottom land at the foot of said bank and upsetting and turning over on its side, 
as aforesaid, said automobile was damaged and injured in the sum of $759.95, 

“Upon the foregoing findings, the Court is of the opinion that the plaintiff is 
entitled to recover of the defendant under the terms of said policy, the amount 
of said damages, less the $50.00 deductible item in said policy. 

“It is, therefore, ordered, adjudged and decreed that the plaintiff have and 
recover of the defendant, the sum of $709.95, together with the costs of this 
action, to be taxed by the Clerk. This September 26th, 1933. J. P. Kitchin, 
Judge of the General County Cort for Buncombe County, North Carolina.” 

To the foregoing judgment and conclusion of law contained therein, the 
defendant excepted and assigned error, and appealed to the superior court. 

The judgment of that court is as follows: 

“This cause coming on to be heard at this, the March, 1934 Term of the 
Superior Court of Buncombe County, before His Honor, Michael Schenck, Judge 
Presiding and holding said term of said Court according to law, and being heard 
upon the appeal of the defendant from the judgment rendered in this cause by 
the General County Court of Buncombe County, of date September 26th, 1933, 
and upon the defendant’s Assignment of Error, which appears in the record: _ 

“Tt is now Considered, Ordered and Adjudged that the defendant’s said 
assignment of error be, and the same hereby is overruled, and that the said 
judgment of the General County Court of Buncombe County be, and the same 
hereby is, affirmed. This the 12th day of March, 1934. Michael Schenck, Judge 
Presiding, etc.” 

To the above judgment, the defendant duly excepted, assigned error, and 
appealed to the Supreme Court. 

Bourne, Parker, Bernard & Du Bose, of Asheville, for appellant. 
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Heazel, Shuford & Hartshorn, of Asheville, for appellee. 

CLARKSON, Justice. 

The first question involved in this appeal: Can the defendant avoid liability 
upon the contention that the automobile was not being operated at the time of the 
accident for the owners’ “business or pleasure”? We think not, under the policy 
issued to plaintiff. 

The plaintiff and his wife took a trip from Asheville, N. C., to their home, 
to visit a friend in Lincolnton, N. C. After returning from a drive in the auto- 
mobile, the plaintiff instructed the negro chauffeur to put the car in the garage 
and bring him the keys. The chauffeur with another negro and two negro girls 
started on a pleasure trip. The chauffeur, on a sharp curve in the road, operating 
the automobile, could not make the turn and ran off the road, down a bank into 
some bottom land at the foot of said bank and the automobile turning over on its 
side. It was damaged to the extent of $759.95. The policy provided for a deduc- 
tion of $50. Judgment was rendered for plaintiff in the court below for $709.95. 
[here is no question as to the policy being in force and the premium paid. The 
policy provided for both public liability and property damage. 

In Grabbs v. Insurance Co., 125 N. C. 389, 399, 34 S. E. 503, 506, is the 
following: “While we should protect the companies against all unjust claims, and 
enforce all reasonable regulations necessary for their protection, we must not 
forget that the primary object of all insurance is to insure.” 

[1] In Bray v. Insurance Co., 139 N. C. 390, 393, 51 S. E. 922, 923, we find: 
“If the clause in question is ambiguously worded, so that there is any wuncer- 
tainty as to its right interpretation, or if for any reason there is doubt in our 
minds concerning its true meaning, we should construe it rather against the defend- 
ant, who was its author, than against the plaintiffs, and any such doubt should 
be resolved in favor of the latter, giving, of course, legal effect to the intention 
if it can be ascertained, although it may have been imperfectly or obscurely 
expressed.” 

In Mitchell v. Assurance Society, 205 N. C. 725, 728, 729, 172 S. E. 497, 499, 
speaking to the subject: “There is a natural feeling that, after an insurance 
company has received its premiums, it ought not to be allowed to escape liability 
or to avoid responsibility, and the just rule is that policies will be construed 
strictly against the insurers and in favor of the assured. Conyard v. Insurance 
Co., 204 N. C. 506, 168 S. E. 835. ‘The policy having been prepared by the 
insurers, it should be construed most strongly against them.’ First Nat. Bank v. 
Insurance Co., 95 U. S. 673, 24 L. Ed. 563; 14 R. C. L. 926. But it is not the 
province of the courts to construe contracts broader than the parties have 
elected to make them or to award benefits where none was intended. Guarantee 
Co. v. Mechanics’ Bank, 183 U. S. 402, 22 S. Ct. 124, 46 L. Ed. 253.” 

|2] The following, in part, is in the policy: 

“Does Hereby Agree: (1) To insure the person, firm or corporation named 
in the attached Warranties (hereinafter called the named Assured), Against Loss 
from the Liability Imposed by Law upon the Assured, for damage on account 
of bodily injuries, including death resulting therefrom, accidentally suffered or 
alleged to have been suffered by any person cr persons not hereinafter excepted, 
by reason of the ownership, maintenance or use, for the purpose named in the 
Warranties, of any Automobile insured herein. * * * ” Under Warranties (5) 
“The purposes for which the automobiles described herein are to be used are: 
Business and Pleasure.” 

“Conditions. V. Exclusions. This policy does not cover the Assured. * * * 
(1) While being used or operated for any other purpose than that stated in Item 
5 of the attached Warranties. * * * VI. Omnibus Coverage. If Item 5 of the 
attached Warranties of the named Assured, is answered ‘business and pleasure’ 
or ‘private pleasure’ or ‘commercial,’ the indemnity provided by this Policy is so 
extended as to be available in the same manner and under the same conditions as 
it is available to the named Assured, to any person or persons while riding in, 
or legally operating any of the automobiles described in the Warranties of this 
Policy, and to any person, firm or corporation legally responsible for the operation 
thereof, provided such use or operation is with the permission of the named 
Assured, or, if the named Assured is an individual with the permission of an adult 








386 The Insurance Law Journal, Vol. 84 [Feb., 1935 


of the named Assured’s household other than a chauffeur or a domestic servant,” 
etc. 

The defendant contends that the policy should be construed to cover loss for 
damages only, while being operated for business and pleasure by the owner or by 
some person authorized by him. This contention is correct so far as it applies 
to bodily injuries set forth above in the policy provision quoted. This action is 
for the damage to the automobile. 

The aspect here presented is thus written in the policy: “Collision Datnage 
Endorsement $50.00 Deductible In consideration of Thirty-five Dollars ($35.00), 
and subject to all terms, conditions, agreements and statements forming part of 
the Policy to which this endorsement is attached, all of which shall be considered 
as incorporated in and made a part hereof and shall apply as if actually written 
or printed herein, the Company does hereby agree to insure the Assured against 
loss or damage in excess of Fifty Dollars ($50.00) (each claim hereunder shall 
be adjusted separately and said sum shall be deducted from the amount of each 
claim when determined) to the Automobile (s) described in the Delcarations and 
the operating equipment thereof when attached thereto, if sustained within the 
period covered by this endorsement and if caused solely by Accidental collision 
with another object either moving or stationary, including upsets, excluding, 
however, (a) all loss or damage caused directly or indirectly by fire from any 
cause whatever, and/or (b) all loss or damage to any tire or tires if the insured 
Automobile is not otherwise damaged in the same accidental collision.” 

There is nothing in this provision that the property damage will apply only 
when the automobile is operated for business and pleasure by the owner or by some 
person authorized by him. These references “subject to all terms,” etc., are 
referable to the indemnity for bodily injuries set forth in the policy. 

The defendant, in the “collision damage endorsement,” does not limit the 
injury to the car while being used for business and pleasure by the owner or 
some person authorized by him. It could have written this in the collision damage 
indorsement, which would then be understandable. The defendant, when omitting 
this, or similar language, we cannot construe under such uncertain, vague, and 
indefinite language “subject to all terms,” etc., which refer to the bodily injury 
clause to include property damage to the automobile. 

As was said in Allgood v. Insurance Co., 186 N. C. 415, 420, 119 S. E. 561, 
564, 30 A. L. R. 652: “The language of the rider is ambiguous and not clear. 
The rider on its face indicates it was a form prepared by defendant. If the 
defendant intended that the automobile should be locked ‘when leaving same 
unattended,’ it could have said so in plain language. The defendant no doubt 
has men skilled to draw its insurance policies and riders. The rider could have 
been drawn in simple language, well understood by all—for example ‘the insured 
undertakes, during the currency of this policy, to always lock the automobile when 
unattended.’ ” 

[3] The next question involved in this appeal: Does “if caused solely by 
accidental collision with another object either moving or stationary, include upsets.” 
The facts were: The chauffeur while operating the automobile on a sharp curve 
in the road could not make the turn and ran off the road, down a bank into 
some bottom land at the foot of said bank, and the automobile upset, turning 
ever on its side 

We think from the facts that the policy covered the damage. In vol. 5, Cyc. 
of Insurance Law (Couch), part section 1173, at pages 4165 and 4166, is the 
following: “Applying the majority rule, a ‘collision’ with an object has been held 
to have occurred, where the car, in making a necessary detour, came into 
contact with a stump in the pathway, where it passed through the guard rail of a 
highway bridge and plunged into a stream below, where it struck the ground 
at the bottom of a precipice at the side of the road, after it had started, by 
force of gravity, when left standing on an incline, where, in turning it around, 
it backed down an embankment, struck a water main, and was thrown into a deep 
hole, where it skidded while being driven at a reasonable rate of speed, and 
was thrown into a ditch, where it struck a rut and was thrown into the ditch, 
where, to avoid an otherwise inevitable collision with another swiftly moving 
car, it was swerved, struck a stone and overturned in the ditch, where it came 
in contact with the bank of a ditch into which it dropped when the driver 
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turned out of the road to avoid an obstruction, where it fell down an embankment 
as the result of being driven too near the edge of a narrow country road in an 
attempt to avoid an approaching car, where it was precipitated over a chasm in 
the highway caused by a washout and collided with the bottom or further bank 
thereof, where, in swerving sharply to avoid another car, it struck an embankment 
and overturned as the result of such striking, and where it struck a ridge of dirt 
outside of the beaten path, causing a wheel to collapse and the car to overturn. 
So, insuraice of an automobile against damage resulting from collision with any 
object, moving or stationary, covers a collision with an embankment near the 
highway, where the car becomes unmanageable, leaves the road, and strikes such 
embankment, crushing the front wheels and overturning,” etc. See 54 A. L. R., 
page 1447, where the decisions pro and con are annotated. 

We think the majority rule is supported by the better reasoning. The judg- 
ment of the court below is affirmed. 


Schenck, J., took no part in the consideration or decision of this case. 


INDEMNITY INS. CO. OF NORTH AMERICA v. SANDERS. No. 22310. 
Supreme Court of Oklahoma. Oct. 2, 1934. 
36 Pacific Reporter (2d) 271. 
1. INSURANCE. 

Insured’s son-in-law possessing home of his own did not become member of 
insured’s “household” by temporarily returning with wife to insured’s home, within 
automobile liability policy extending coverage to one operating automobile with per- 
mission of adult member of insured’s household. 

Persons who dwell together as family constitute “household.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Provision extending coverage of automobile liability policy to *“additional 
assureds” is inoperative unless person operating automobile has permission to so 
operate it at time of incurring liability. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Where insured gave son-in-law permission to drive automobile on business trip 
to certain town, son-in-law could not extend such permission to include another’s 
driving of automobile in different city on following day; therefore driver was not 
“additional assured” within protection of automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Syllabus by the Court. 

1. Persons who dwell together as a family constitute a household. 

2. Where A marries the daughter of B, and A and wife establish their own 
home, but later A and wife return to the home of B for a few days, by such tem- 
porary return of A and wife they do not become members of B’s household. 

3. In order for the provision of the insurance policy, pertaining to “additional 
assureds,” to become operative, it is necessary that the person operating the car 
have permission to so operate the car at the time of incurring liability. 

4. Record examined, and held, the judgment of the trial court is reversed, with 
directions to render judgment in accordance with this opinion. 

Appeal from District Court, Tulsa County; Edwin R. McNeill, Judge. 

Proceeding by garnishment by Adah C. Sanders against the Indemnity Insur- 
ance Company of North America, in aid of execution seeking to recover amount 
of judgment rendered in favor of Adah C. Sanders against Herbert Walker and 
another. From an adverse judgment, the Indemnity Insurance Company of North 
\merica appeals. 

Judgment reversed, with directions. 

Ellis A. Robinson and Quincy J. Jones, both of Tulsa (R. D. Hudson and W. 
E. Hudson, both of Tulsa, on the brief), for plaintiff in error. 

Ford & Montgomery, of Tulsa (Leslie W. Lisle, of Tulsa, of counsel), for 
defendant in error. 

Cu.itson, Vice Chief Justice. 

This is a proceeding by garnishment in aid of execution seeking to recover the 
amount of a judgment rendered in the district court in favor of plaintiff. 

The record discloses that Adah C. Sanders, as plaintiff, filed suit against W. J. 
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Supernaw, Mrs. W. J. Supernaw, Herbert Walker, and Joe H. Brown, seeking to 
recover judgment for personal injuries alleged to have been sustained in an automo- 
bile accident, caused by the collision of a car, owned by Supernaw, with a car in 
which plaintiff was riding. 

Upon the trial of said cause plaintiff dismissed her actions as to defendants W. 
J. Supernaw and Mrs. W. J. Supernaw and proceeded through the trial of said 
cause against the defendants Herbert Walker and Joe H. Brown, and recovered 
judgment against defendants in the amount of $2,500. 

An execution was issued’on said judgment against defendants Walker and 
Brown, served by the sheriff of Tulsa county, Okl., and returned showing no prop- 
erty found. Thereafter, plaintiff procured the issuance of garnishee summons 
against the Indemnity Insurance Company of North America, as garnishee, requir- 
ing said company to answer whether it was indebted or had in its possession or con- 
trol any property belonging to said defendants. 

The garnishee filed an answer in which it denied it had any money, goods, 
credits, or property in its possession belonging to either Walker or Brown, and 
neither was it indebted to either of said parties. 

Plaintiff elected to take issue with said garnishee on its answer, and upon the 
issues so framed said cause was tried to determine whether or not the Indemnity 
Insurance Company of North America, garnishee herein, had any property belong- 
ing to, Or was in any wise indebted to, defendants Brown or Walker. 

At the conclusion of said trial the court directed the jury to return a verdict 
in favor of plaintiff for the amount of said judgment previously rendered, and from 
said judgment of the trial court the Insurance Company appeals to this court. 

The determination of this appeal depends upon the construction of the insur- 
ance contract under consideration. 

The record discloses that W. J. Supernaw was the owner of a Pierce-Arrow 
automobile on which he procured an insurance contract from the Indemnity Com- 
pany of North America covering his liability on said automobile. 

Said policy contains the following provision in regard to additional assureds: 
“It is hereby understood and agreed, unless limited by endorsement attached hereto, 
that this Policy is extended to cover as additional assured any person or persons 
while riding in or legally operating any automobile described in the Declarations 
and any person, firm or corporation, legally responsible for the operation thereof, 
* * * provided such use or operation is with the permission of the named assured 
or, if the named assured is an individual, with the permission of an adult member 
of the assured’s household other than a chauffeur or domestic servant. * * * ” 

The record further discloses that Herbert Walker was a son-in-law of W. J. 
Supernaw. That Walker and his wife had been at the home of Supernaw, for a 
short time prior to the date of the accident in question, to wit, April 17, 1928. 

On the morning of April 16, 1928, Supernaw and Walker drove the Pierce- 
Arrow automobile from Supernaw’s home in Skiatook, Okl., to Supernaw’s farm 
near Skiatook where Supernaw was doing certain work. 

Shortly after arriving at the farm, Walker informed Supernaw that he had an 
engagement to meet a certain party at the First National Bank at Skiatook, and that 
he would drive the car into Skiatook and return immediately thereafter to the farm. 

Supernaw gave his permission to Walker to drive the car to Skiatook on said 
supposed business errand. 

Walker did not return to the farm during the day of April 16, 1928, to get 
Supernaw, neither did he return to the home in Skiatook, and was not heard of 
until in the afternoon of April 17, 1928, when Walker, Joe Brown and two other 
parties who were riding in said car had a collision with another car on the streets 
of Tulsa, Okl. 

At the time of the collision Joe Brown was driving Supernaw’s car. Walker 
was riding therein. 

Under the provisions of the policy quoted supra, it is provided: “* * * That 
this policy is extended to cover as additional assured any person or persons while 
riding in or legally operating any automobile described in the Declarations and any 
person * * * legally responsible for the operation thereof * * * provided such use 
or operation is with the permission of the named assured or, if the named assured is 
an individual, with the permission of an adult member of the assured’s household. 
**« =” 


It is contended that Walker was a member of the assured’s household, and that 
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he being a member of the assured’s household could give permission to Brown to 
operate said car, and that the operation thereof would come under the additional 
assureds clause in said insurance policy. 

It therefore becomes necessary to determine what is the real meaning of the 
word “household” so as to determine whether or not Walker was a member of 
Supernaw’s household. 

Webster’s New International Dictionary defines “household” as follows: 

“Those who dwell under the same roof and compose a family.” 

\ domestice establishment.” 

“Family.” 

The Supreme Court of - ae States, in the case of Arthur vy. Morgan, 112 
U.S, 495, 5 S. Ce: 241,243, Ed. 825, at page 827, says: “Persons who dwell 
together as a family cae a ‘household.’ og 

In the case of Pearre v. Smith (1909) 110 Md. 531, 73 A. 141, we find the fol- 
lowing definition: “A ‘family’ is a collective body of persons living in one house, 
and under one manager. It consists of those who live with the pater familias. The 
word is often used interchangeably with ‘household.’ ” 

[1] In applying the definitions just set out to the facts in the case at bar, we 
observe that the testimony shows that Walker had married the daughter of W. J. 
Supernaw and that they possessed a home under their control in which they had 
their personal effects. 

\ few days before the date of this accident, Walker became intoxicated and 
was away for some time, and his wife left their home and went to the home of her 
father, Supernaw, and upon Walker’s becoming sober’ he came to the home of 
Supernaw, where he was attempting reconciliation with his wife and for that rea- 
son only called at said home a few days prior to the date of the accident. 

Under such circumstances we observe that Walker was the head of his own 
household or family consisting of himself and his wife. That when he married the 
daughter of Supernaw she then ceased to be a member of the household or family 
of Supernaw, but became a member of Walker’s household. And the fact that she 
was temporarily spending a few days at the home of her parents did not constitute 


her and her husband, Walker, members of the family of Supernaw or members of 


his household. 


There was no liability to support Walker or Mrs. Walker incumbent upon 
Supernaw. Walker and Mrs. Walker owed no duty to abide the authority of Super- 
naw. And under the authorities heretofore cited we can find no authority to hold 
that Walker was a member of the household of Supernaw so as to constitute him 
amember of the household of W. J. Supernaw within the provisions of the insur- 
ance policy. 

[2, 3] We will now consider the question whether or not either Walker or 
Brown had permission to use and operate said car at the time of the accident so as 
to bring either of said parties within the provisions of the insurance policy. 

We have previously outlined the means and method whereby Walker procured 
possession of and permission to operate said car and to drive the same upon an 
errand from the farm of Supernaw to Skiatook, Okl. 

In this connection we further observe that the request of Walker to drive said 
car was that he (Walker) be permitted to drive the same in order to fulfill a 
business appointment and that he would immediately thereafter return to the farm 
of W. J. Supernaw. 

He procured permission from Supernaw to do one specific thing, to wit, drive 
the car on a certain mission. It therefore depends upon whether or not Walker was 
ipon said mission or going to or from the transaction of said business at the time 
of the accident. 

If he was going to or from the transaction of said business for which he had 
permission, then liability would surely exist; but if he had departed upon a mission 
of his own entirely apart from which he had permission to use said car, then an 
entirely different question is presented for consideration. 

In the case of Cypert et ux. v. Roberts et al. (1932) 169 Wash. 33, 13 P.(2d) 
35, the Supreme Court of Washington had under consideration almost the identical 
question here under consideration, and in construing said additional assureds clause 
eld, as shown in the body of the opinion at page 56 of 13 P. (2d), as follows: “In 
order that the ‘Additional Assured’ part of the insurance contract should be opera- 
tive it was necessary, according to its terms, that the operator of the car have the 
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permission of the named assured to use or operate the car. * * * The issue is 
whether Miss Roberts had the permission of Nalley’s, Inc., to use the car as and 
when the collision occurred. That she did not have such permission, express or 
implied, to use the care at the place, at the time, and under the circumstances, or 
for purposes existing at the time of the collision, was clearly established and must 
be so held and declared as a matter of law.” 

The question of whether the person had authority or permission to operate the 
car “must be deemed to refer to the operation of the car at the time the liability, if 
any, arose.” Sauriolle v. O’Gorman et al., 86 N. H. 39, 163 A. 717, 721. 

Do the facts in the case at bar bring it within the rule quoted supra, and show 
that Brown or Walker had express or implied authority to operate said car at the 
time of the accident? Permission by Supernaw to Walker to drive the car from 
the farm to Skiatook and return on Monday morning could not be extended by 
Walker to extend to and include the driving of the car by Brown in Tulsa on Tues- 
day afternoon at the time of the accident. There was no permission such as to 
bind the insurance company under the terms of the insurance policy. 

The judgment of the trial court is reversd. 

Riley, C. J., and Osborn, Bayless, and Welch, JJ., concur. 


INDEMNITY INS. CO. OF NORTH AMERICA v. LAHMAN. No. 23296, 
Supreme Court of Oklahoma. Oct. 2, 1934. 
36 Pacific Reporter (2d) 274. 
1. INSURANCE. 


Insured’s son-in-law possessing home of his own did not become member of 
insured’s “household” by temporarily returning with wife to insured’s home, within 
automobile liability policy extending coverage to one operating automobile with 
permission of adult member of insured’s household. 

Persons who dwell together as family constitute “household.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Provision extending coverage of automobile liability policy to “additional 
assureds” is inoperative unless person operating automobile has permission to so 
operate it at time of incurring liability. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Where insured gave son-in-law permission to drive automobile on business trip 
to certain town, son-in-law could not extend such permission to include another’s 
driving of automobile in different city on following day; therefore driver was not 
“additional assured” within protection of automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

1. Persons who dwell together as a family constitute a “household.” 

2. Where A marries the daughter of B, and A and wife establish their own 
home, but later A and wife return to the home of B for a few days, by such tem- 
porary return of A and wife they do not become members of B’s household. 

3. In order for the provision of the insurance policy pertaining to “additional 
assureds” to become operative, it is necessary that the person operating the car 
have permission to so operate the car at the time of incurring liability. 

4. Record examined, and held, the judgment of the trial court is reversed, with 
directions to render judgment in accordance with this opinion. 

Appeal from District Court, Tulsa County; Thurman S. Hurst, Judge. 

Proceeding by Marion S. Lahman against the Indemnity Insurance Company of 
North America. From an adverse judgment, the Indemnity Insurance Company of 
North America appeals. 

Judgment reversed, with directions. 

Ellis A. Robinson and Quincy J. Jones, both of Tulsa (R. D. Hudson and W. 
E. Hudson, both of Tulsa, on the briefs), for plaintiff in error. 


Ford & Montgomery, of Tulsa (Leslie W. Lisle, of Tulsa, of counsel), for 
defendant in error. 


Cuiiison, Vice Chief Justice. 

[1-3] This case was consolidated with case No. 22310, Indemnity Ins. Co. v. 
Sanders, 36 P.(2d) 271, for the purpose of briefing in this court. 

Both cases arose out of the same accident. 
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The decision of this court this date, in case No. 22310, determines and is con- 
dlusive of the issues of law in the case at bar. 

The judgment of the trial court is reversed. 

Riley, C. J., and Osborn, Bayless, and Welch, JJ., concur. 


GILLESPIE v. EXPORT INS. CO. 
Superior Court of Pennsylvania. Oct. 3, 1934. 
174 Atlantic Reporter 602. 
INSURANCE. 


In action on policy insuring automobile against direct loss or damage by theft, 
plaintiff had burden of proving that person who took automobile without his 
permission and wrecked it had intent to steal. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

In action on policy insuring automobile against direct loss or damage by 
theft, evidence that person who took automobile without owner’s permission 
intended to return it in short time, and that automobile was wrecked while being 
returned to owner, required judgment for defendant. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal No. 68, April term, 1934, from judgment of Court of Common Pleas, 
Fayette County, No. 478, March term, 1932; Thomas H. Hudson, President Judge. 

Assumpsit on an insurance policy by H. L. Gillespie against the Export 
Insurance Company. Verdict and judgment for plaintiff for $395.99, and defendant 
appeals. 

Reversed, and judgment entered for defendant. 

Argued before Trexler, P. J., and Keller, Stadtfeld, Parker, and James, JJ. 

Leo A. Nunnink, Meyer & Nunnink, and Samuel G. Wagner, all of Pittsburgh, 
and E. D. Brown, of Uniontown, for appellant. 

J. C. Glassburn and T. A. Waggoner, Jr., all of Uniontown, for appellee. 

TREXLER, President Judge. 

This is a suit on an insurance policy covering an automobile. The contract, 
inter alia, insures against direct loss or damage by theft. In order to recover, 
the plaintiff, Gillespie, was required to prove that the automobile had been stolen. 
The jury found in his favor. The appellant claims that plaintiff failed to make 
out his case. The material facts are as follows: 

Gillespie and others were together at a house where a “spaghetti” party had 
been held earlier in the evening. His automobile was parked in front of the 
house, and later Fabery, who was a late comer at the festivities, parked his car 
ii front of the plaintiff’s. Plaintiff was about to take two of the guests home, 
a Mr. Bieshada and a Miss Holiday, who were seated in his machine. The 
plaintiff for some reason went back into the house. Fabery then, leaving his own 
car in place, his “girl friend” being seated in it, got into the car of the plaintiff, 
and at the time the following conversation took place as related by Bieshada, 
who was called as plaintiff’s witness (we omit the questions): “He [Fabery] 
asked me if I could drive the car and I told him no. I told him I wanted to get 
home. He says, where do you live at? I says, Connellsville. Well, he says, I 
will jump in and take you home.” Further on cross-examination: “He said he 
would take me home—drive the car and bring it back without Gillespie knowing 
it.” They then left. After dropping Bieshada at his destination, instead of 
taking Miss Holliday home as she requested, he told her he was going back to 
Morrell where the supper had been held. On the way back the damages ensued 
= which recovery is sought. His companion, Miss Holiday, was taken to a 
1ospital. 

[1, 2] Afterwards Fabery came back and got the young girl who was with 
him at first when he came to the party, and left with her. There is some 
reference in the charge of the court that, when Fabery returned he told Baritell, 
at whose house the above supper had been furnished, that the car had been 
wrecked. It does not appear that there was any conversation between Gillespie 
and Fabery as to the car. There is testimony as to a quarrel between the parties 
about one-half hour prior to the departure of Fabery, but nothing occurred that 
would throw any light on his subsequent actions. The lower court, in overruling 
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the motion for a new trial and judgment n. o. v., stated that the case was ruled 
by that of Slomowitz v. Union Insurance Co., Ltd., 90 Pa. Super. 366. That case 
differs in essential elements from the present. There Kline, having been dis- 
charged by the owner of the car some time previously, took the car from a garage 
where it was kept, without permission and without any one being with him, to a 
remote part of the city of Wilkes-Barre, on the mountainside, where the car 
collided with a post and wall and was badly damaged. We held that these facts 
were sufficient to allow a submission to a jury. In the present case there is abso- 
lutely no evidence of a felonious intent. Referring to the conversation which took 
place, as set out above, evidently all the testimony produced shows that there was 
an intention to return to the place and the taking of the car was merely for a short 
time without any idea of permanently depriving the plaintiff of the ownership of it. 
The case of Seither, Jr. v. Penna. Mfg. etc., 104 Pa. Super. 260, 159 A. 53, resem- 
bles more closely this. There the plaintiff placed his automobile in the custody of 
Wachter for the purpose of having certain repairs made. On the following Sunday 
Wachter, having completed the job, went to his brother-in-law’s home and took his 
sister, an invalid child, and a neighbor’s boy for a ride. The car collided into a 
telegraph pole, was severely damaged, and one of the children died by reason of 
the accident. We there took occasion to discuss the matter and referred to the 
case of Slomowitz v. Union Ins, Co., Ltd., supra. We need not repeat what was 
said. The burden was on the plaintiff to convince the jury by the preponderance of 
evidence that there was an intent to steal. In the present case there is not only 
the absence of the preponderance of evidence that there was an intent to steal, but 
there is none at all. The substance of the testimony before us is that Fabery, 
in the commission of a prank, or perhaps through some other motive, wrongfully 
took the car, but the uncontradicted proof is that, when he did so, he intended to 
return it to the owner, and was on his way in carrying out that purpose when the 
accident occurred. 

The judgment is reversed, and is here entered for the defendant. 


ORCUTT v. ERIE INDEMNITY CO. 
Superior Court of Pennsylvania. Oct. 3, 1934. 
174 Atlantic Reporter 625. 
2. INSURANCE. 


Provision in hability policy that no liability was assumed while automobile was 
being operated for carrying of passengers for compensation held unambiguous. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Truck owner who transported painter and his tools to his place of work was 
operating automobile in “carrying passengers for compensation” within exception to 
liability policy, where parties were strangers, and painter paid owner 25 cents for 
prior trip, and painter had suggested that he would call owner whenever painter 
needed hauling. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Entry of appearance for insured by insurer does not of itself constitute waiver 
of available defense, but insurer is entitled to reasonable time to investigate facts. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

5. INSURANCE. , 

Insurer appearing for insured did not waive provisions of liability policy which 
did not cover accident occurring while automobile was being operated for carrying 
passengers for compensation, where agreement that insurer’s appearance for insured 
should not be considered as waiver was entered into five months after accident 
occurred, ten weeks after suit was started, and seven months before case was tried. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal No. 135, April term, 1934, from judgment of Court of Common Pleas, 
Mercer County, No. 50, June term, 1932; James A. McLaughry, President Judge. 

Assumpsit upon liability policy by Melbourne Orcutt against the Erie Indem- 
nity Company. Judgment for plaintiff for $750, and defendant appeals. 

Reversed, and judgment entered for defendant. 


Argued before Trexler, P. J., and Keller, Baldrige, Stadtfeld, Parker, and 
James, JJ. 
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Service, McNeal & Buckley, and E. V. Buckley, all of Sharon, for appellant. 

Nathan Routman, of Sharon, for appellee. 

PARKER, Judge. 

In this action the plaintiff sought to recover from the defendant, insurance 
carrier for John Mendicino, the amount of a judgment which plaintiff had recovered 
against Mendicino for injuries suffered while a passenger in Mendicino’s car. The 
insurance carrier disclaimed liability under the insurance policy on the ground that 
at the time of the accident the plaintiff was being carried by Mendicino as a pas- 
senger for hire contrary to a provision in the policy which provided that “no liabil- 
ity is assumed on account of accidents occurring while the insured automobile is 
being operated with the consent of the Insured * * * for rental, hire or livery or 
the carrying of passengers fcr a consideration.” 

The material facts are not in dispute, having been established by a deposition 
of the plaintiff corroborated by the testimony of Mendicino. On November 15, 1930, 
Melbourne Orcutt, the plaintiff, a painter, went to a feed store in the city of Sharon 
for the purpose of having the owner transport him, with some paint which he was 
about to use, to another point in that city. The owner of the store was busy, and 
could not accommodate the plaintiff, but Mendicino chanced to be present on some 
business, and, at the request of plaintiff, carried him as requested with his paint and 
some small articles. When they reached their destination, Orcutt asked Mendicino 
what the charges were, and, after some conversation, paid him 25 cents for the 
trip, and explained that he was going to be busy only for an hour or two, and that 
he then desired Mendicino to haul him, with his ladders and paint, to another point. 
Mendicino gave Orcutt his telephone number and said if he needed him to call 
him up again. He did call, and during the return trip, and while a passenger in the 
car, Orcutt suffered the injuries for which he recovered judgment. The compen- 
sation for the return trip was not actually paid. The following question and answer 
by Mendicino bear directly upon the subject: “Q. State whether or not he made an 
arrangement with you whereby you would haul him and his ladders whenever he 
wanted you to? A. He was talking that way, but we didn’t make no contract. I 
said I couldn't be ready all the time for him, because I have got something else 
to do. I said, ‘Maybe, some time, if you need any work, that’s what I’m doing.’” 

[1] It is impossible to draw any other inference from this testimony than that 
Mendicino was operating his car at the time of the accident for compensation or 
hire. They were entire strangers to each other, never having met before, and 
there is not a single circumstance from which an inference could be drawn that 
Mendicino or Orcutt contemplated that the work would be performed without 
charge. Neither is there any significance in the fact that the compensation was not 
actually paid for the return trip. Orcutt was injured through the negligence of 
Mendicino, and, in place of paying him, brought suit against him to recover dam- 
ages for the injuries he suffered. 

[2] The provision in the policy that no liability was assumed while the automo- 
bile was being operated for the carrying of passengers for a consideration is plain 
and unambiguous, and is a reasonable one. This insurance company had one rate 
for pleasure vemicles and vehicles operated by the owner for his own use and 
another higher rate where automobiles were operated for hire, and, if the insured 
desired to embark in the more hazardous business, it was his duty to secure a 
different policy and pay the higher rate. 


[3] This case is controlled by the cases of Rykill v. Franklin Fire Ins. Co., 80 
Pa. Super. 492, and Gross v. Kubel, 315 Pa. 396, 172 A. 649, 651, opinion handed 
down May 21, 1934. In the Rykill Case there was a similar condition in the policy, 
and the insured operated his car for the carrying of passengers for hire, and an 
accident occurred. It was held that he could not recover. The Gross Case was in 
its tacts closely: parallel to the case we are considering. There the insured, a mem- 
ber of a basketball team, was using his car for the purpose of transporting the team 
to another city to engage in a contest, and was to be paid an amount equivalent to 
bus fare, or paid for the cost of oil and gasoline and given, in addition, a small 
amount for the use of the car. One of the members of the team and also a guest 
were injured. Neither was permitted to recover, for the reason that the automobile 
was being operated for the carrying of passengers for hire. Under the undisputed 
lacts in the case we are considering, admitted by the plaintiff himself, the automo- 
bile was being operated for the carrying of a passenger for a consideration, con- 
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trary to the express terms of the policy, and consequently there was no liability on 
the part of the defendant. 

In answer to this situation, it was shown that, while the accident accurred on 
November 15, 1930, the company knew about the Ist of December, 1930, that there 
might be a violation of the policy. Suit was instituted by the plaintiff against Men- 
dicino in the United States District Court for the Northern District of Ohio on 
February 5, 1931. On February 28, 1931, defendant employed counsel and filed a 
demurrer to the statement of claim which was dismissed, and on April 15, 1931, 
Mendicino and the insurance company entered into a written agreement whereby 
the insurance carrier agreed that it would defend the action against Mendicino, and 
Mendicino, in-turn, agreed that nothing done by the company or its representatives 
necessary to a defense of the action should be construed as a waiver “of any pro- 
vision, term, condition, limitation or right in said policy contained.” 

Appellee relies upon the principles enunciated in Malley v. Amer. Ind. Co., 
297 Pa. 216, 146 A. 571, 81 A. L. R. 1322, Lewis v. Fidelity & Cas. Co., 304 Pa. 
503, 156 A. 73, and Graham y. Fidelity & Guar. Co., 308 Pa. 534, 162 A. 902, 
wherein it was held that, where an insurance company, under an indemnity policy, 
takes charge of the defense of an action on which liability rests, it is estopped 
from thereafter questioning the claim because it was beyond the terms of the 
policy. 

[4, 5] In the late case of Gross v. Kubel, supra, it was definitely settled that 
the entering of an appearance for an insured by his insurance company does not 
of itself constitute a waiver of an available defense. It was there said: “The 
rule to be gathered from the numerous reported decisions upon this subject 
seems to be that the entry of an appearance for an insured by his insurance 
company does not of itself constitute a waiver of a defense available to it under 
the policy it has issued, but that it is entitled to a reasonable time in which to 
investigate and determine whether it desires to avail itself of any defense that 
may be found to exist. If its investigation is conducted with reasonable dispatch 
and its disclaimer is made with promptness upon the discovery of the facts, 
it does not lose its defense by the mere entry of an appearance There can be no 
final rule for determining whether a company has acted reasonably in this respect. 
This question must be solved by a consideration of the circumstances of each 
case.” In that case there was an interval of seven months before the company 
disclaimed liability under the policy. Here, the waiver was entered into five 
months after the accident occurred, about ten weeks after the suit was started, 
and seven months before the case was actually tried. When the waiver was 
delivered, the assured knew that the insurance carrier was insisting upon the 
benefit of the conditions in the policy and specifically agreed in writing that the 
action of the carrier in defending the suit should not be construed as a waiver. 


This gave Mendicino ample time to prepare and present his defense by his own 
counsel if he had so desired. 


The insurance company was entitled to a reasonable time to investigate the 
facts. While in December it knew that there might be a question as to its 
liability, it was also apparent that both a legal question and questions of fact 
were involved about which there was serious dispute. During the interim after 
the accident, it was apparent that the legal position was going to be taken that 
this was, at best, an isolated case of carrying a passenger for hire and not a 
practice, and that it would be argued that the policy was not voided on that 
account. The determination of the legal propostion also involved a question ot 
fact as to whether Mendicino was carrying the passenger for hire at the precise 
time of the accident, and a determination of the question would involve testimony 
not only of Mendicino but of Orcutt, whose interests were hostile to both the 
insurance company and the insured. A slight variation in the statements of the 
parties might have resulted in a changed status as to their rights and liabilities. 
The parties themselves, with full knowledge of all these facts, entered into an 
agreement which they had a right to make and which was not unconscionable 
or unfair. The very fact that the court below held as it did is evidence of the 
difficulty that the parties had in knowing their rights at the time. Applying the 
principles laid down in the Gross Case to the case before us, we are ot the 
opinion that the waiver by the insured should be enforced and that there is not 
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sufficient evidence to sustain a conclusion that the insurance company waived its 
rights by defending the action. 


Judgment of the lower court is reversed and here entered for the defendant. 


McGEE v. GLOBE INDEMNITY CO. No. 13904. 
Supreme Court of South Carolina. Sept. 28, 1934. 
175 Southeastern Reporter 849. 
2. INSURANCE. 


Insurer, sued on automobile accident policy containing provision that policy 
did not apply where automobile was driven by person under 16 years of age, held 
not exempted from liability merely because driver was under 16, in absence of 
causal connection between age of driver and collision. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from County Court of Richmond County; M. S. Whaley, Judge. 

Action by Horace J. McGee against the Globe Indemnity Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Tobias & Turner, of Columbia, for appellant. 

Cooper & Maher, of Columbia, for respondent. 

BieAse, Chief Justice. 

This action was brought in the county court for Richland county on a policy 
of insurance issued to the plaintiff by the defendant, whereby the defendant agreed 
to indemnify the plaintiff against loss or damage to his automobile, occasioned 
by accidental means. In the trial, before Judge Whaley and a jury, plaintiff 
recovered judgment, and defendant appeals therefrom. 

In answering the complaint, defendant sought to evade liability by alleging 
that the policy contained a provision that it should not apply “in respect of 
any automobile * * * (2) while used or maintained by any person in violation 
of law as to age or by any person under the age of sixteen (16) years,” 
and that at the time the automobile was damaged, it was being operated by a son 
of the plaintiff, who was under 16 years of age. 

Plaintiff filed a reply to this answer, in which it was alleged: (1) That the 
defendant had waived the provision of the policy set up in the answer; and (2) 
“that there existed no causative connection between the age of the driver * * * and 
the collision referred to herein.” 

The defendant demurred to the reply, which was overruled by Judge Whaley, 
and the case was ordered to trial. The same questions raised by the demurrer 
were also raised during the trial by motion for a nonsuit, and motion for a new 
trial, and are raised before us by the exceptions. 

[2] In considering the other question, it is admitted that the automobile, at 
the time of the collision, was being driven by the son of the plaintiff, who was 15 
years of age. 

The trial judge based his ruling upon the question involved on the compara- 
tively recent case of Reynolds v. Life & Casualty Insurance Co., 166 S. C. 214, 
164 S. E. 602. In that case, the action was based on a policy of life insurance 
which contained a provision that the company would not be liable “if the insured 
shall die * * * as a result of acts committed by him while in the commission of 
* * * some act in violation of law,” and it appeared that at the time of the death 
of the insured he was violating an ordinance of the city of Greenville. In 
disposing of the contention of the company, that the quoted provision under the 
facts stated relieved it of liability, this court held that: “In order to defeat 
recovery under policies excluding or limiting liability where death or injury results 
irom an unlawful act on the part of the insured, there must be shown, in addition 
to the violation of the law, some causative connection between such act and the 
death or injury.” 

Appellant attempts to distinguish the two cases, contending that in the Reynolds 
Case the court was dealing with a provision limiting liability of the insurance com- 
pany on account of some act of the insured, while in the present case the provision 
of the policy, relied upon to defeat the recovery, relates to a condition; and it 
urges that, while it is logical to hold that it is necessary to show some causative 
connection between the act or acts named in the limiting provisicn of a policy and 
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the accident involved, a policy which limits liability under a certain condition or 
conditions absolutely excludes liability under the named condition or conditions, 
even though the condition or conditions have no causative connection with the 
accident and resulting damages claimed. Accordingly, the appellant argues that, in 
the Reynolds Case, the insured was violating an ordinance of the city of Greenville 
at the time of the accident, which was an act excluded from coverage under the 
policy, and in the present case the driver of the automobile at the time of the acci- 
dent was under 16 years of age, which was a condition excluded from coverage 
under the policy, and that the difference between the two is either the basis for 
liability or exclusion of liability. 

In support of its position, appellant cites a large number of cases from other 
jurisdictions, but we do not understand that it is claimed that any of the cases cited 
makes such distinction between an excluded act and an excluded condition. Those 
cases only hold that a provision in a policy of insurance similar to the one in ques- 
tion is binding upon the parties, and the question as to whether or not the “condi- 
tion” violated had any causative connection with the accident was not raised. Take, 
for instance, the case of United States Fidelity & Guaranty Company v. Guenther, 
281 U. S. 34, 50 S. Ct. 165, 74 L. Ed. 683, 72 A. L. R. 1064, strongly relied upon by 
the appellant, and which it claims this court is committed to the principle estab- 
lished in that case by its recent case of Chapman v. Metropolitan Life Insurance 
Company, 172 S. C. 250, 173 S. E. 801. An examination of that case shows that 
the real question presented to the United States Supreme Court was whether or 
not an age limit prescribed for the drivers of automobiles by an ordinance of a 
town “fixed” an age limit within the meaning of the phrase, used in a similar pro- 
‘vision of a policy, “age limit fixed by law.” 

The only case that has been called to our attention, which deals with the exact 
question before us, is the Mississippi case of Hossley v. Union Indemnity Company, 
137 Miss. 537, 102 So. 561, cited in 72 A. L. R. 1072, note, which applies the prin- 
ciple of the Reynolds Case. 

We are of the opinion that the distinction advanced between the excluded act 
and condition is without any logical basis. In the case before us all of the evi- 
dence is not reported, and we are considering the question under the assumption 
that the age of the driver had nothing to do with bringing about the accident, and 
that the accident would have happened if the most careful and efficient driver of 
mature age had been operating the automobile at the time of the accident. The 
tule established by the Reynolds Case is obviously founded upon the reasonable 
view that, when the parties made the contract of insurance, they were not in- 
serting a mere arbitrary provision, but that it was the purpose of the insurance 
company to relieve itself of liability from accidents caused by the excluded condi- 
tion. And there is no more reason that the parties to the contract of insurance 
would arbitrarily exclude liability under a certain condition than they would ar- 
bitrarily exclude liability in the commission of a certain act. This case is controlled 
by the Reynolds Case. 

Our judgment is that the judgment below be affirmed. 

Stabler and Carter, JJ., concur. 

Bonham, J., and W. C. Cothran, A. A. J., concur in result. 

W. C. Cothran, Acting Associate Justice (concurring in result). 


I concur in the result. I do not think this case is governed by the Reynolds 
‘Case. To hold that there must be a causal connection between the age of the 
driver and the accident amounts to a practical nullification of the age limit pro- 
vided in the policy. An accident is usually caused by one or more of those acts 
of negligence common to all drivers, irrespective of age, and it would be impos- 
sible for any court to say that there was a causal connection between the age of 
the driver and the accident unless there was some condition existing similar to the 
lack of strength of a child driver to properly guide the car. Such acts as are 
forbidden by the statute, notably excessive speed, are common to all ages. 

I readily agree that in case of law violations there must be a causal connec- 
tion between the act committed which amounts to violation of law and the acci- 
dent, as held in the Reynolds Case. But even in the Reynolds Case the court did 
not hold that the deceased was, at the time of his death, violating an ordinance of 
the city of Greenville, as is stated in the leading opinion. This was a disputed 
question arising from the construction of the ordinance which the Court deemed 
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it unnecessary to decide. The opinion in the Reynolds Case says: 

“The parties to the action do not agree as to the interpretation of the follow- 
ing provision of the ordinance: ‘No person shall be allowed to ride upon the 
running board of any motor vehicle.’ Appellant contends that a person who rides 
upon the running board of a car violates the ordinance, while respondent is equally 
as confident that the ordinance makes it an offense only for a driver of an auto- 
mobile to allow any one to ride upon its running board. 

“Be that as it may, it is clear that the court properly refused defendant’s 
motion, for, even if it should be admitted that the insured was violating the 
ordinance at the time he was injured, this alone would not be sufficient ground for 
direction of a verdict. In order to defeat recovery under policies excluding or 
limiting liability where death or injury results from an unlawful act on the part 
of the insured, there must be shown, in addition to the violation of the law, some 
causative connection between such act and the death or injury. This is the general 
rule.” 

It would seem to me the better reasoning would be that the deceased in the 
Reynolds Case was not violating an ordinance at the time of his death. If this 
riding on the running board constituted a violation of the ordinance, then there 
was certainly a causative connection, in my opinion, between the act and his death, 
tor the reason that he was killed when two trucks sideswiped on the side upon 
which he was riding and no one else was in the least hurt in the accident. His 
position on the running board was directly connected with his death. 

I think the judgment of the lower court should be affirmed upon the ground 
that the age limit of 16 years was intended to apply only in cases where there 
was no age limit fixed by law and upon the further ground based upon that pro- 
vision of the policy found in section 5 under the heading of “Additional Assured.” 

The authorities cited by the Appellant are numerous and throw much light on 
the question here involved, but there appear distinguishing features in practically 
all of them. The words “in any event” are of common occurrence. For instance, in 
the case of Phoenix Indemnity Co. v. Barrett (Tenn.) 67 S.W.(2d) 135, 136, it is 
said: “While driven or manipulated * * * by any person in violation of law 
as to age, or under the age of fourteen years in any event.” 

Neither these nor similar words are used in the policy under consideration. It 
is a matter of common knowledge that the policies of the different insurance com- 
panies are closely examined by other companies in order that their best provisions 
may be borrowed. The use of the words “in any event” would have given the 
appellant the relief it now asks of this court. We cannot supply those much desired 
words. The following expressions are deemed appropriate: 

Bitzer v. Southern Surety Co., 245 Ill. App. 295, cited in 72 A. L. R. 1092: 
“It would not be difficult for the insurer to use language which, in respect to the 
question here under consideration, would be free from doubt. A policy of insur- 
ance should not be so framed as to be susceptible of one construction in the hands 
of the soliciting agent, and of quite a different one in the hands of the adjuster.” 

Bolt v. Insurance Co., 156 S. C. 117, 152 S. E. 766, 767: “An examination of 
many of our decisions, too numerous to even refer to here, will disclose that our 
court has made it the almost universal rule to construe any clause of an insurance 
pelicy against the insurer, when there existed the least doubt as to the meaning 
of the language employed.” 


The statute of this state, section 1637 of the Code, fixes the age limit for 
drivers of automobiles at twelve years and the car driven by such driver was 
legally operated. This section was amended by the Act of March 24, 1933 (38 St. 
at Large, p. 214), but the law prevailing at the time of the accident is governed 
by section 1637. The provision of the policy as to “Additional Assured” provides 
that the policy shall apply under the same conditions as applicable to the named 
assured to any person legally operating the car with the permission of the named 
assured. It cannot be denied that, in so far as the age limit is concerned, the car 
was legally operated, nor is it disputed that the operation was with the consent of 
the named assured. 


For the reasons herein stated, I think the judgment of the lower court should 
be affirmed, and I therefore concur in the result of the leading opinion. 
Bonham, J., concurs. 
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CASUALTY 


GROSS et al. v. FIDELITY & DEPOSIT CO. OF MARYLAND. No. 323. 
Circuit Court of Appeals, Second Circuit. July 9, 1934. 
72 Federal Reporter (2d) 223. 





1. INSURANCE. 

Estate of insured’s deceased wife held not within theft policy protecting 
insured and permanent members of his household. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 

That estate of insured’s deceased wife was not within theft policy should not 
alone preclude recovery in action thereon for loss of wife’s jewelry by heirs and 
next of kin protected by policy, where wife died intestate without debts. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. ; 
Doubtful language in theft policy should be taken most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Policy covering loss by burglary, robbery, or theft where property was within 
insured’s premises or safe deposit box, and also robbery or forcible taking within 
United States or Canada, covered any of such crimes committed within insured’s 
premises regardless of assault, and also such crimes when accomplished by assault 
anywhere in United States or Canada. . 

(For other cases, see Insurance, Dec. Dig. § 425.) 

5. INSURANCE. 
Where insured was held up in his jewelry store and jewelry was stolen from 


safe therein, loss held within theft and robbery policy covering “forcible taking 
from insured.” 










































































(For other cases, see Insurance, Dec. Dig. § 425.) 
7. INSURANCE. 

Evidence that jewelry of insured’s deceased wife was kept in safe in insured’s 
jewelry store and that one piece of such jewelry had been sold sustained judge's 
finding in jury-waived case that jewelry was kept there for sale, precluding recov- 
ery under terms of theft policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from the District Court of the United States for the Eastern District 
of New York. . 

Action by Harry L. Gross, individually and as administrator of the estate of 
Celia F. Gross, deceased, and by Ruth Gross and others, infants, by Harry L. 
Gross, their guardian ad litem, against the Fidelity & Deposit Company of Mary- 
land on an insurance policy. Trial was by court after a jury was waived. Judg- 
ment for defendant, and plaintiffs appeal. 

Affirmed. 

Prince & Loeb, of New York City (Sidney J. Loeb, of New York City, of 
counsel; Leon M. Prince and Harry D. Thirkield, both of New York City, on 
the brief), for appellants. 

Thomas E. White, of New York City, for respondent. 

Before Manton, L. Hand, and Chase, Circuit Judges. 

CuHaAsE, Circuit Judge. 

[{1, 2] On March 22, 1930, armed robbers entered the jewelry store of Harry 
L. Gross & Bro., at Jamaica, N. Y., held up Harry L. Gross, who is one of thd 
plaintiffs in this suit, and an employee who was there with him, and stole certain 
jewelry including some which the plaintiffs claim was covered by a policy of insur- 
ance issued by the defendant. 

That part of the jewelry with which this suit is concerned was then stolen 
from a safe on the premises. It had belonged to Celia F. Gross, who had been 
the wife of Harry L. Gross until her death on November 28, 1928, and had all 
been used by Mrs. Gross for her personal adornment. It was not of a kind suit- 
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able to be worn by a man or by children. Mrs. Gross had died intestate and no 
administrator of her estate was appointed until Harry L. Gross was granted letters 
of administration on July 24, 1930, about four months after the robbery. After 
that this suit was brought by him both individually and as administrator and by 
the three minor children of Celia F. Gross appearing as plaintiffs by him as their 
guardian ad litem. All the plaintiffs are residents of New York. 

The defendant, a Maryland corporation licensed to do business in New York, 
issued to Harry Gross, who is one of the plaintiffs, a policy of burglary, theft, 
and larceny insurance which took effect July 24, 1929, and was in force when the 
Jamaica store was robbed and this jewelry stolen. This insurance covered, under 
clause I, loss of the property insured by burglary, robbery, theft, or larceny at 
premises occupied by Mr. Gross at 643 Empire boulevard, Brooklyn, N. Y. Under 
clause II, loss of property from any of the above-named causes if taken from 
within any safe deposit box in a vault in a bank or trust or safe deposit company 
in the United States or Canada was covered. Under clause III, the defendant 
agreed to indemnify the assured for all damage, except by fire, to such property 
or premises caused in the ways named or by attempts to do those acts. Only 
under clause IV, do the plaintiffs claim the right to recover in this suit. These 
clauses read as follows: 

“Indemnity for Loss. 

“I. To Indemnify the Assured for ali loss by burglary, robbery, theft, or 
larceny, of any of the property insured hereunder, from within the premises 
occupied by the Assured and as hereinafter defined, committed by a guest or by 
any domestic servant or other employee of the Assured, or by any person whose 
property is not covered hereby. 

“Loss from Safe Deposit Boxes. 

“II. To Indemnify the Assured for all loss by burglary, robbery, theft or 
larceny, committed as aforesaid, of such property from within any safe deposit 
box in a vault in any bank or trust or safe deposit company situate in the United 
States of America or the Dominion of Canada. 

“Indemnity for Damage. 

“III. To Indemnify the Assured for all damage (except by fire) to such 
property and premises caused by such burglary, robbery, theft or larceny, or 
attempt thereat. 

“Personal Hold-up. 

“ITV. To Indemnify the Assured (if insurance is provided in section (d) of 
Item 8 of the Declarations but not otherwise) for all loss or damage by robbery, 
of money and securities not exceeding $50.00, and jewelry, watches, clothing and 
articles of personal adornment, owned by any of the persons whose property is 
covered hereby as specified in Condition A hereof, provided such loss or damage 
shall occur within the limits of the United States of America or the Dominion 
of Canada. ‘Robbery’ as used herein shall mean a felonious and forcible taking of 
such property from any of the individuals covered hereby, who is over eighteeti 
years of age, accompanied by bodily injury or threat of bodily injury to the per- 
son from whom the property is taken, or by putting such person in fear of bodily 
myury. 

Section (d) of item 8 of the declaration provided for insurance in the amount 
of $4,000. All of the individual plaintiffs are persons whose property was covered 
as specified in condition A mentioned in clause IV of the policy. Condition B of 
the policy, however, relieved the defendant from liability for the loss of property 
held for sale on premises used for business purposes unless so declared, and there 
was no such declaration. The articles were stolen from premises used for business 
purposes, and the trial judge found as a fair inference from the evidence, since 
one piece of the jewelry left by Mrs. Gross had been sold and the remainder was 
kept in a safe in a store where jewelry was for sale, that the stolen jewelry was 
kept there for sale. However, he did not make that the sole basis of the judg- 
ment. He held also that the jewelry was owned by the estate of Mrs. Gross at 
the time it was stolen, and that accordingly the policy did not cover it. Certainly 
the estate of Celia Gross was not within the phrase, “any of the persons whose 
Property is covered hereby as specified in Condition A hereof,” found in clause 
IV. Such persons were only Gross himself and any permanent member of his 
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household who did not pay board or rent, including any of his relatives who 
resided permanently with him. But we do not think the decision should turn on 
the question of ownership of the stolen jewelry. All the heirs and next of kin 
of Mrs. Gross are plaintiffs and, as she died intestate and apparently left no 
debts, they were the persons entitled under the law of New York to this jewelry 
when she died. Read et al. v. Williams et al., 125 N. Y. 560, 570, 26 N. E. 730, 21 
Am. St. Rep. 748. 

[3-5] However, even if the jewelry was in the safe in the store for safe- 
keeping and not for sale and was owned by the individual plaintiffs, it is claimed 
that a fair and reasonable construction of clause IV will not permit them to 
recover. But doubtful language is to be taken most strongly against the defendant 
who chose to use it. Greenbaum v. Columbian Nat. Life Ins. Co., 62 F.(2d) 56 
(C. C. A. 2); Bushey & Sons v. American Ins. Co., 237 N. Y. 24, 142 N. E. 340, 
The policy covered four kinds of situations. Clause I related to loss from within 
the premises named in the policy; clause II to loss from within a safe deposit 
box in a bank, trust company, or safe deposit company; and clause III to damage, 
except by fire, “to such property and premises.” The coverage in all three clauses 
was conditioned upon the location of the property. Clause IV, however, covered 
both loss and damage by robbery anywhere in this country or in Canada which 
was, so far as now material, defined to be “a felonious and forcible taking of 
such property from any of the individuals covered. * * *” So it seems clear 
that the four clauses together covered both loss and damage suffered by anv of 
the assured to the property insured because of the commission of any of the 
crimes named within the premises designated, including damage to such premises, 
reyardless of whether there was any assault upon any of the assured or not, and 
also covered loss or damage, limited to the property insured, when the commission 
of any of the crimes mentioned was accomplished by an assault upon at least one 
of the assured at any place within this country or Canada. While such a classifica- 
tion of risks may have been intended to be mutually exclusive as between the first 
two taken together, which are conditioned upon physical location of the property, 
and clause IV which is conditioned upon the manner of the commission of the 
crime causing the loss of, or damage to, the property, it was incumbent upon the 
defendant under the rule of construction above mentioned to use language which 
would make such meaning plain if it would so limit its risk. Having failed to do 
that, it has no just cause of complaint if its policy is read as broadly as the 
words in their context fairly permit. When so construed, we think there can be no 
other fair conclusion than that, when Gross and his employee were assaulted and 
overcome by force in his store and the jewelry then stolen from a safe in that 
store as one of the direct and immediate results of such assault, there was a 
felonious and forcible taking of such jeweiry from Gross within the meaning of 
clause IV. 

[6, 7] Nevertheless the judgment must be affirmed. The finding of the trial 
judge that this jewelry was kept for sale has such support in the evidence that 
the fact has been established and must be given effect on this appeal. United States 
v. National City Bank of New York, 281 F. 754, 759 (C. C. A. 2). Consequently 
the loss was excluded from the coverage of the policy under condition H. 

Judgment affirmed. 
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MISCELLANEOUS 


SMYTH, SANFORD & GERARD, Inc. v. MISSOURI-KANSAS-TEXAS 
R. CO. et al. No. 449. 
Circuit Court of Appeals, Second Circuit. July 31, 1934. 
72 Federal Reporter (2d) 216. 
1. INSURANCE. 


Where insurance broker accepted insured’s offer to take policy insuring rail- 
road tanks and their contents by filling order, contract was performed, and it was 
too late for insured to avoid its consequences. 

(For other cases, see Insurance, Dec. Dig. § 106.) 

2. INSURANCE. 

Where insurance broker had delivered policy called for by railroads, rail- 
roads were bound to pay commission broker would have got had railroads not 
canceled policy. 

(For other cases, see Insurance, Dec. Dig. § 106.) 

3. INSURANCE. 

Whether insurance broker discharged its duty in procuring policy insuring 
railroad tanks and their contents so as to entitle broker to commission notwith- 
standing railroads canceled policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 106.) 

4. INSURANCE. 

As respects insurance broker’s right to damages for breach of contract whereby 
broker lost commissions, that insured accepted policy from another syndicate at 
lower rate than broker had secured was not conclusive proof that broker was 
negligent in canvassing market, where risks under two policies were different and 
a jury might find that faithful agent would have chosen syndicate which broker 
did choose. 

(For other cases, see Insurance, Dec. Dig. § 106.) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Action by Smyth, Sanford & Gerard, Inc., against the Missouri-Kansas-Texas 
Railroad Company and another. From a judgment for the plaintiff entered on the 
verdict of a jury, defendants appeal. 

Affirmed. 

Hines, Rearick, Dorr & Hammond, of New York City (A. C. Rearick, and 
\rchie O. Dawson, both of New York City, of counsel), for appellants. 

Van Sinderen Lindsley, of New York City, for appellee. 

Before L. Hand, Augustus N. Hand, and Chase, Circuit Judges. 

Avucustus N. Hanp, Circuit Judge. 

This action is by the plaintiff, an insurance broker for the defendants, to re- 
cover damages against them because of their failure to accept an insurance policy, 
which they had ordered from the plaintiff, whereby the latter lost commissions 
which it would have been paid by the insurance company had the policy been ac- 
cepted. The policy insured the defendants’ tank cars and their contents and covered 
a risk of $600,000 of a specialized type. The jury returned a special verdict of 
$3,750 for the plaintiff upon which a judgment for $3,778.25 was directed, from 
which the defendants have appealed. 

The plaintiff is a corporation doing an insurance brokerage business. It was 
retained by the defendant railroads in placing their insurance. Although the plain- 
tiff acted as broker for the railroads, its commissions were paid by the companies 
underwriting the insurance and were based on the premiums which they received. 
There was no agreement for the payment of commissions made with the railroads. 

There were only two markets in which this type of insurance would be written 
other than mutual companies, which had refused to write it. These two markets 
were syndicates, each composed of a number of separate insurance companies. The 
negotiations for placing insurance were conducted by the broker with the manager 
of the syndicate who had power to issue the policies. One syndicate was the Rail- 
way Underwriters, whose principal place of business was in Chicago, known as the 
Western Syndicate; the other was the Railroad Insurance Association, having its 





402 The Insurance Law Journal, Vol. 84 [Feb., 1935 


principal office in New York, known as the Eastern Syndicate. The Hartford Fire 
Insurance Company and the Insurance Company of North America were members 
of each syndicate. 

Plaintiff began doing business as broker for these defendants in 1926. In 1929, 
Sanford, the representative of the plaintiff corporation, had secured a tank car 
policy for $600,000 with a limitation as to any one fire of $50,000. The policy had 
an “Adjustment Premium Clause” which provided that, if the losses did not exceed 
a certain percentage of the premium, a partial refund of the premium would be 
made. It expired on January 23, 1931, and was issued by the Insurance Company 
of North America on behalf of the Western Syndicate, and contained a noncan- 
cellation clause. The premium was $37,500, and, under the “Premium Adjustment 
Clause,” the defendants received a refund of premium amounting to $9,375. Sub- 
stantial refunds had been allowed on the premiums for preceding years. Sanford 
also secured from the Western Syndicate an additional policy (the premium for 
which was $3,500) to cover losses of more than $50,000 from any one fire. 

On December 4, 1930, Sanford wrote to Sherwin, the insurance commissioner 
of the defendants, that plaintiff was “renewing line of $600,000 covering tank cars 
and contents anywhere on the line, to take the place of line which will expire on 
January 23rd. We will use our best endeavors to get a reduction in the present 
premium, and will advise you if we are successful.” 

On December 22, 1930, plaintiff wrote Sherwin that the Western Syndicate 
would renew $600,000 insurance for the tank cars and contents, premium $37,500 
annually, or two and one-half times such amount if written for three years. He 
added that they would renew it under the same form without the adjustment of 
premium clause at an annual rate of $33,600 or two and one-half times for three 
years. He also said that, if there were no further losses on the line between that 
time and the expiration of the policy, the defendants would get a rebate of 25 per 
cent. of the existing premium. These communications were made after an inter- 
change of three letters and two telephones between the plaintiff and the Western 
Syndicate in which the former was attempting to get lower insurance rates. The 
plaintiff had likewise approached two other mutual companies, supposed to be in 
the field for railroad insurance, and ascertained that they would not write the policy 
insuring tank cars and contents. It attempted no negotiations with the Eastern Syn- 
dicate, for the reasons, as Sanford stated, that he was dealing with the Western 
dicate and the two syndicates would not compete directly against one another; that 
the Eastern Syndicate would not recognize him, and Rambo, its manager “would do 
anything”; and that the policy was not desirable as a “naked risk anywhere in the 
world unless it went as an accommodation line. It takes a big strong firm with 
a lot of preferential business to go with it in order to get in the front door of con- 
sideration and to any underwriter’s desk on a line of this nature.” Therefore the 
Western Syndicate, because it already had all the defendants’ insurance, was the 
only underwriter in a practical sense available. 

Sanford’s assistant, O’Brien, testified for the plaintiff to the same general effect, 
and said: “We have never gone to the Eastern Syndicate except once and not 
after that when we were double-crossed. We never went again because we could 
not trust Mr. Rambo.” 


On December 29, Sherwin telegraphed the plaintiff: “Have recommended to 
management first proposal under present form same premium as at present will 
advise later if accepted.” 

On January 3, 1931, after receiving authority from the management, he tele- 
graphed to plaintiff: “Satisfactory renew for one year tank car insurance as per 
present form and premium.” 


Thereafter the Western Syndicate issued a new tank car policy in all respects 
like the prior one except that the period it covered was from January 23, 1931-32, 
instead of January 23, 1930-31. On January 10, 1931, the policy, having been 
received by the plaintiff, was mailed by it to Sherwin, defendants’ insurance com- 
missioner at Dallas, Tex., who received it on January 13. The syndicate’s bill for 
the premium was forwarded by the broker to the railroads at St. Louis, where it 
remained awaiting payment. On January 21, 1931, eight days after the policy had 
reached Sherwin, Mr. McGee, the executive vice president of the defendants, tele- 
graphed Sherwin to arrange cancellation of the new policy. The latter, on the 
same date, telegraphed to the plaintiff: “Arrange cancellation tank car policy * * * 
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issued by Insurance Company of North America effective January twenty-third 
nineteen thirty-one. Answer.” Sanford, later in the day, telegraphed to Sherwin 
that the policy accepted had a noncancellation clause, and he suggested that the mat- 
ter be held in abeyance until he had opportunity to confer with the Western Syn- 
dicate, adding that: “In the meantime it will please me greatly to hear from you 
to the effect that you had rescinded from your present position.” To this Sherwin 
replied by telegram that the policy was not effective until January 23, “consequently 
noncancellation clause not effective until that date. Necessity of reducing expense 
cause of cancellation of policy.” 

While these things were going on, one Burns, assistant to the chairman of the 
board of the railroads, asked Mr. Frank, of Pilcer & Frank, insurance brokers, to 
get a competitive quotation on the tank car policy which was to expire on January 
23, 1931. He proceeded to deal with Rambo, of the Eastern Syndicate, who made 
an annual rate of $27,500 for the insurance liability covered by both the $600,000 
policy and the additional policy for excess coverage on losses over $50,000 from 
any one fire. Rambo’s policy, however, was not noncancellable, nor did it have an 
“Adjustment of Premium Clause.” Moreover, as it was only issued for six months, 
it would expire in July, and around that date much of the insurance of the rail- 
roads, which the plaintiff had procured as broker, and the Western Syndicate was 
carrying, would become due. Plaintiff argues that these circumstances indicate the 
truth of Sanford’s testimony that the line of insurance desired upon tank cars and 
contents was only desirable as an accommodation in connection with the general 
insurance of the railroads, and that the Western Snydicate, because it carried all 
the defendant’s insurance, was the only body of underwriters really available to 
issue the policy. Sanford, in this connection, testified that Burns had told him 
Frank, of the brokerage firm that had procured the new insurance, was his life- 
long friend, and said: “If he could do anything I (Sanford) was to get the gate.” 
The policy of the Eastern Syndicate was accepted, and, when it expired in July, 
1931, that syndicate secured all lines of defendants’ insurance. 

The insurance policy which plaintiff procured for the year January 23, 1931-32, 
was not canceled, but the insurance company never sued the railroads for premiums, 
whether because it thought it had no cause of action or because the two syndicates 
had members in common and had sufficient identity of interest is immaterial. 

The policy which Sanford forwarded to Sherwin was No. 1684 of the Insur- 
ance Company of North America. The railroads never paid the premium. 

The defendants introduced testimony to show that the Western and Eastern 
Syndicates were in competition, that Rambo was friendly to the plaintiff, was ready 
to do business with it if he had been approached, and would have issued the policy 
he erranged with Frank through the plaintiff. Rambo testified that he issued the 
policy on its merits, had not in mind securing other insurance from the railroads, 
and did not issue a policy expiring in six months because of any such motive. 

Upon the foregoing record, the court directed the jury to render a special ver- 
dict in answer to the following question: 

“Did the plaintiff with reasonable diligence discharge its duties and obligations 
as insurance brokers in obtaining for the defendants Policy No. 1684?” 

The jury answered the question in the affirmative, and upon this special verdict 
the court directed a general verdict for the plaintiff on which the judgment herein 
was entered. 

The material objections urged against the judgment are that: 

_ (1) Policy No. 1684 was rejected before its inception, and therefore no pre- 
mium became due to the insurance company and no commission to the plaintiff. 

(2) The plaintiff acquiesced in the rejection, and therefore could claim no 
commissions. 

_ (3) The plaintiff failed to disclose that it had not canvassed the Eastern Syn- 
dicate, and considered it useless to obtain quotations therefrom for personal rea- 
sons 

(4) The exclusion of Exhibits B and D was prejudicial. 

[1] We do not deem objections 1 and 2 of importance. There was an offer by 
the railroads to take a policy in the terms which Sherwin outlined when he tele- 
graphed to plaintiff on January 3, 1931: “Satisfactory renew for one year tank car 
imsurance as per present form and premium.” This offer was followed by the 
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delivery of exactly that form of policy, which was mailed to Sherwin on January 
10, and reached him on January 13, 1931. The only reason that defendants were not 
in the end satisfied with it was that they were offered a policy by Rambo for less 
money, though on different terms. But plaintiff had accepted the offer by filling the 
order, and the contract was performed (Restatement of Contracts, § 52), and it was 
too late for the defendants to avoid its consequences. 

{2] But it is said that plaintiff’s commissions were to be derived from the 
premiums and that they were never paid. The only reason, however, that they were 
not paid, was that the defendants willfully attempted to cancel the policy and 
declined to pay for what they had ordered. After the plaintiff had delivered the 
policy called for, the defendants were bound to pay the commission the broker 
would have got had the matter taken its normal course. 

[3, 4] Objection 3 is likewise unfounded. Whether the plaintiff discharged its 
duty was a question for the jury. It is true that a broker must do his best to secure 
favorable rates for his customer and that proper diligence requires canvassing the 
market. But whether Sanford ought to have sought rates from the Eastern Syndi- 
cate, if Rambo’s relations with him were very strained and if business experience 
showed that the Eastern Syndicate would not write the policy unless it could get 
other business of the defendants, are questions of what, under the particular cir- 
cumstances, was reasonable diligence and fair conduct on the part of an insurance 
broker toward his principals. We think they involved the very kind of business 
problems that a jury was fitted to deal with, and that the trial court left to its 
decision. The fact that the defendants finally accepted the policy from the Eastern 
Syndicate at a lower rate than plaintiff had secured was not conclusive proof that 
the latter was negligent in canvassing the market. The risks under the two policies 
were very different and a jury might find that a faithful agent would have chosen 
the Western Syndicate policy for his principals though it was written at a higher 
premium than the other, and that the policy of the Eastern Syndicate was not 
accepted on its own merits, but was only a temporary affair issued in connection 


with the expectation of obtaining all the insurance of the railroads in the near 
future. 


Judgment affirmed. 











ERIE MOTOR FREIGHT, Inc. v. TERMINAL INS. AGENCY CO. 
Court of Appeals of Ohio, Cuyahoga County. May 14, 1934. 
192 Northeastern Reporter 362. 
1. INSURANCE. 


Where insurer had sold all its assets and license of agency to issue insurance 
ii insurer’s,name was canceled, that transferee of assests agreed to reinsure insur- 
er’s liability held not to authorize agency to issue policy. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

2. INSURANCE. 

Where insurance agency knew that company in which it wrote policy of 
automobile liability insurance had sold all its assets and license of agency to insure 
in company’s name had been canceled, insured could recover from agency premium 
paid, since company was disqualified to issue policy. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

3. INSURANCE. 

Where insurance broker or agency issues policy, there is implied warranty to 
insured that insurer is in existence and is going concern. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

4. INSURANCE. 

Where automobile liability policy was issued to freight carrier by company 
which had sold all its assets, that policy was accepted and deposited with Public 
Utilities Commission held not to establish validity of policy so as to preclude 
recovery of premiums by insured from agency issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Action by the Erie Motor Freight, Inc., against the, Terminal Insurance 


Agency Company. To review a judgment for defendant, plaintiff brings error— 
[Editorial Statement.] 


Reversed, and judgment entered for plaintiff. 
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Garfield, Cross, Daoust, Baldwin & Vrooman, of Cleveland, for plaintiff in 
error. 

Price & Price, of Cleveland, for defendant in error. 

McGm, Judge. 


In the municipal court of Cleveland the Erie Motor Freight, Inc., brought 
an action grounded in fraud for the recovery of a premium in ihe sum of 
$1,170.63, which it had paid to the Terminal Insurance Agency Company for a 
policy of automobile liability and property damage insurance in the Independence 
Indemnity Company. The court below rendered judgment for the defendant, and 
the cause is brought to this court on error proceedings to reverse that judgment. 


From the record in this case it appears that the Erie Motor Freight, Inc., 
is engaged in the interstate transportation of freight; that the Terminal Insur- 
ance Agency Company is an Ohio corporation which acts as an insurance broker 
and places insurance in various companies; that on or about March 24, 1933, the 
defendant below caused a policy of insurance to be issued to the plaintiff in the 
Independence Indemnity Company of Philadelphia; and that the plaintiff paid 
the defendant company the sum of $1,170.63 premium, which the defendant 
admitted was received by it. 

The record discloses that on October 31, 1932, the Independence Indemnity 
Company executed a bill of sale to the International Re-Insurance Corporation, 
by virtue of which bill of sale all of the assets and property of the Independence 
Indemnity Company ot every kind and character was conveyed to the Interna- 
tional Re-Insurance Corporation. Not only had all of the assets of the Inde- 
pendence Indemnity Company been sold in 1932, but the president of the agency 
company knew that fact about November 1, 1932. 


In the bill of exceptions in connection with the cross-examination of the 
president of the agency company, appears the following: 

“Q. Did you have any knowledge that all of the assets of the Independence 
Indemnity Company had been sold to the International Re-Insurance Corpor- 
ation? A. Yes. 

“Q. You did? A. Certainly. 

“Q. Now, when did you get that knowledge? A. I would say the first of 
November. 

“Q. First of November, what year? A. Nineteen thirty-two. 

“Q. And how did you get it? A. By telegraphic communication from the 
home office. 

“Q. By what? A. By telegraphic communication from the home office. 

“Q. And they notified you then that they had sold all the property of the 
company—that is, of the International—I mean of the Independence Indemnity 
Company—that all of the property of that company had been sold to the Inter- 
national Re-Insurance Corporation? Is that correct? A. Well, I think the 
way they put it was that the company had been taken over entirely by the 
International.” 

In addition to the knowledge of the president of the agency company that 
the assets of the Independence Indemnity Company had been sold, it appears 
from the record that the license of the agency company to issue insurance in 
the name of the Independence Indemnity Company had been canceled in Novem- 
ber, 1932. 

The chief examiner from the division of insurance of Ohio testified, among 
other things, as follows: 

“Q. Have you examined the records of your office with regard to whether 
the Terminal Insurance Agency of Cleveland took out a license to represent the 
International—the Independence Indemnity Company in 1933? A. I have as 
to whether or not a license was issued to that agency by the Division of Insur- 
ance, 

_ “Q. What’s that? A. I have as to whether or not the Division of Insurance 
issued a license. 

_ “Q. Was a license issued to the Terminal Insurance Agency of Cleveland 
tor 1933? A. No, sir.” 

The record discloses that the insurance companies requested licenses for 
the agents, that in November, 1932, the license of this agency company was can- 
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celed, and that this agency company had no license issued in 1933 to sell or issue 
insurance in the name of the Independence Indemnity Company. 

[1] It appears that at the time the bill of sale was given, by which’ the 
assets of the Independence Indemnity Company were transferred, an agreement 
was entered into between the Independence Indemnity Company and the Inter- 
natonal Re-Insurance Corporation. By virtue of this agreement, the Inter- 
national Re-Insurance Corporation undertook and agreed to reinsure all the 
liabilities of the Independence Indemnity Company. The defendant sought to 
justify the issuance of this policy by virtue of that agreement. We think the 
issuance of this policy in a company which had sold all its assets, by an agency 
company whose license had been canceled as to said company, cannot be justified 
ty this reinsurance agreement. 

[2, 3] It is clear from the record that the president of the Terminal Insur- 
ance Agency Company knew in November, 1932, that all of the assets of the 
Independence Indemnity Company had been sold and transferred. It further 
appears that in November, 1932, the license of the agency company was canceled 
as to the right to issue insurance in the name of the {Independence Indemnity 
Company. In addition, no license had been issued for 1933. Notwithstanding 
these facts, in March, 1933, the agency company issued this policy in the name 
of the Independence Indemnity Company and received the premium therefor. 

It is clear from this record that the plaintiff paid for protection which it 
did not get. The plaintiff was entitled to a policy in a company which had 
assets and which had on deposit with the state of Ohio the required amount of 
security. 

Where an insurance broker or agency issues a policy ‘of insurance in the 
name of a certain insurance company, there is an implied warranty to the insured 
that the company is in existence and that it is a going concern. Even if this: 
company could be said to be in existence, the plain fact is that all of its assets 
and property of every kind and nature had been sold and disposed of six months 
before this policy was issued. By its own act, it became disqualified to issue 
thereafter policies of insurance. 

[4] It was also urged that the policy had been deposited with the Public 
Utilities Commission of Ohio, and the court below seemed to take the view that 
the company was entitled to do business in Ohio because the policy had been 
accepted by the Public Utilities Commission. We think that the fact that this 
policy was later deposited with the Public Utilities Commission does not justify 
the issuing of this policy. 

The conceded facts in this case are so clear that reasonable minds could 
not come to different conclusions, and accordingly the judgment is reversed as 
contrary to law, and final judgment will be entered for the plaintiff in error in 
the sum of $1,170.63, with interest from the date of the payment of this premium 

Judgment reversed, and judgment for plaintiff in error. 

Lieghley, P. J., and Levine, J., concur. 





